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ABSTRACT

This thesis will focus on the plight of disabled individuals. Many, many
years ago, people with disabilities weare looked upon as being demons or as
being some cruel misfortune of nature. As time progressed, our views were not
as naive but the understanding and the empathy were not present.

Since the inception of The Americans with Disabilities Act, employers
have been forced to open their doors 10 a new group of working individuals.
The ADA laws have not only allowed individuals to become employed, but have
opened doors In other areas as well. 1t is no longer difficuit for disabiled
individuals to get in and out of buildings. For an individual with a disabiiity, it is
just as easy to go from floor to floor in the workplace and not to have to remain
on the first levet of a building.

The purpose of this thesis is to look at different ways that we can
incorporate individuals with disabilities into our workplace and once they are in
the workpiace, how to treat them equally. We must treat them with dignity and
respect as we would anyone else without a visible disability. There is a
discernible difference in the way these individuals are treated. With time and

aducation, these prejudices or misunderstanding will dissipate.



Studies have shown that disabled workers are just as good, if not better
than non-disabled workers. Reason being, they feel as if they are given a
chance 10 prove they are capable. Whereas in the past or prior to the ADA, they
would never have been afforded the opportunity to work.

A coilection of about ten different activities have been incorporated into
this thesis. The purpose of these activities is to show employers and employees
different ways sensitivity training can be incorporated into the workplace. When
companies hire disabled individuals, training of such should be apart of the
procedure, s0 that a feeling of discomfort or an act of ignorance does not

shadow the workplace.
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Chapter 1

Introduction and Literature Review

The Americans with Disabilities Act (ADA) is an act that has been
needed for many years. While contempiating this topic, the first question that
came to my mind and one which | hope to address in this paper is, “How and
why did The Americans with Disabilities Act come about?”  While talking to
different people in different areas of the workforce, | wondered and guestioned,
because of the public’s exposure to ADA. Are public and government agencies
and other companies feeling the need to comply with the laws without any
hidden discrimination? Because there are laws, are they obligated to abide by
them within a certain time frame?

Since | have been living in Missouri, | have not seen many buildings that
are easily accessible to people with handicaps. Another question that enters
my mind is, “Since a building does not appear wheelchair accessible, are the
hiring practices of that company a sign of discrimination against the disabled?”
With these questions in mind, | think about how over 200 years ago, a document
was written that stated, “... all men are created equal.” At the same time this
document was written, blacks were staves, women could not vote, and people
with disabilities were treated as outcasts. Even though attempts were made
many times to guarantee all citizens the equality mentioned in the Declaration
of Independence, are they now equal? Through the Emancipation

Proctamation, Lincoln freed the slaves. In 1920, women won the right to vote.




Now that we have reached the late 1990's, people with disabilities are stili
fighting for justice, equality, and proper recognition.

George Bush, white in office, signed what Edward Kennedy termed “an
emancipation proclamation” for people with disabilities. This was deemed
historical. One reason is that this was one of the first times that two individuals
on two different ends of the political spectrum would get together for a common
goal. This signified the importance and significance of this act. The ADAis a
curious blend of {abor taws, buiiding codes, telecommunication regulations, and
other rules. Above all, it is a civil rights act that guarantees equality of
employment opportunities and access to public accommodations to peopie with
disabilities (Stolman 3).

Due to the passage of ADA, discrimination on the basis of disability is
now illegal, as is discrimination on the bases of race, creed, color, age, and
religion. This law was badly needed, and thankfully, there were and still are
people willing to fight for it. tn my opinion, peopte neglect to honor the laws
because of either prejudices or ignorance. Unfortunately, this group of people
fails to see the purpose of such laws. These laws were developed to assure
equality of oppartunities and to facilitate integration of people with disabilities.
These laws have been implemented at the local, state, and national levels to
protect people with disabilities.

There are five “titles” of the ADA. They are as follows:

1. Jobs This part of the ADA outlaws job discrimination against
people with disabilities, sets ruies for application and testing
procedures, and provides enforcement mechanisms.




2. Public Entitles. This title requires accessibility to public
accommodations operated by public entities. [t involves public
programs and services, as well as public transportation.
3. Private Businesses. This titie requlates public
accommaodations and services operated by private entities. It
requires every public facility to take readily achievable steps to
make its goods and services available t0 people with disabilities.
4. Telecommunications. This title requires telephone
companies to provide services to enable people with hearing and
speech impairments to communicate with nondisabled people.
5. Miscelfaneous. This title deals with several categories,
ranging from architectural regulations to transvestites (Goldman
10).

Of the five titles, | will focus on the ADA job titles. All five titles relate to and

interrelate with one another.

Before the inception of the ADA on January 1, 1992, fourteen states had
already started to provide some sort of job protection to the disabled individual.
Of these fourteen states, Cailifornia was in the forefront and still is ahead of all
other states in implementing a civil rights act that forbids discrimination against
people with disabiiities, as well as, allowing private litigants to be awarded both
actual and punitive damages if they can prove discrimination. Since the ADA
limits the amount of money that can be awarded to a private party, people with
disabilities or their attorneys in states such as Catifornia, may choose to litigate
valid discrimination cases under state laws because this may afford them
greater monetary recoveries.

In the case of Jane Murray, who was working as a radiation therapist in

1991, a delirious patient suddenly lunged at her and fractured one of her

vertebrae. When Murray recovered, she wanted her job back. Because of her



injury, she could not lift anything above her head, preventing her from
performing tasks like hoisting lead X-ray plates, which was an essential function
of her job. Her employer, Florida Hospital in Orlando, said she could no longer
perform the job, and Murray, of course, sued. Her charge? Discrimination
against the disabled (Arthur 12).

People with traditional disabilities are not exploiting the law as expected,
partly because many fear losing comprehensive medical benefits from
programs like Medicaid. Most disabled individuals are hesitant to get a job and
lose out on poverty-based heaithcare. Employers are now expected to make
reasonable accommodations for impairments that inciude everything from drug
addiction to obesity. Michelin Tire Corporation was recently sued by Darren
Howell, an employee who was diagnosed with a hip condition that prevented
him from squatting, twisting, or standing for long periods of time. For thirteen
weeks, Howell was placed in a less physical, but temporary job, testing product
quality. Michelin said it did not have a permanent position that Howell could fill
with his physical constraints, thus Michelin won the case, but now fears similar
fawsuits (Arthur 13).

The tegal use of the word disability is much broader than a lay person’s
perception, which may be perceived to mean only someone who is confined to
a wheelchair. The legal usage of the word may vary from state t¢ state and from
law to law. The most important definition is the one contained in the Americans
with Disabilities Act, since it is the most comprehensive disability rights law in

the country.



The ADA has a three-part definition of disability. The first part of the
definition includes all physical and mental impairments severe enough to
substantially limit major life activities. The second part includes people with a
record of such a disabling impairment. This protects people who were once
misdiagnosed as having a disability. The third section includes people who do
not have a substantially limiting impairment but are treated by others as if they
do.

All three parts are cumulative. Al of the people who are included in any
part of the ADA’s definition are considered disabled and are entitled to its
prohibition against discrimination in jobs and access to public accommodations.
These laws are important. They prevent every public business and large
employer from discriminating on the basis of disability.

Falling within the ADA’s definition of disability can be very helpful to a
person in many ways, inciuding job situations. Employers must not only avoid
discrimination but also make reasonable accommodations for applicants and
employees with disabilities.

The fifteen steps listed below will assist employers in complying with the
Americans with Disabilities Act:

1. Update existing job descriptions or develop new ones that out-
line essential job functions.

2. Post notices describing the applicable provisions of the
Americans with Disabilities Act.

3. Develop a corporate policy on discrimination against people
with disabilities.



4. Review the architectural structure of your facility; evaluate
accessibility of public areas and personnel department.

5. Educate all employees involved in the hiring process about the
requirements of the law.

6. Educate all employees about peaople with disabilities to
promote understanding and acceptance of coworkers.

~

Consider designating scmeone to serve as the company’s ADA
information specialist.

8. Review all pre-employment programs and eliminate pre-offer
medical-related questions or tests.

9. Determine if post-offer medical exams should be required for
any job. Work with medical personnel to develop a format that
will give you the information you need to make a fair
placement decision.

10. Review existing contracts and leases, inctuding collective
bargaining agreements.

11. Conduct a self-audit of possible accommeodations that your
company could provide to a disabled employee.

12. Deveiop policies and procedures for reasonable
accommodations; inform employees and applicants of their
responsibility to let you know that they need accommodation.

13. Review return-to-work policies for newly disabled employees to
ensure that accommodations are considered.

14. Document any accommodations made, as well as hiring and
firing decisions.

15. Consider meeting with advocacy groups for individuais with
disabilities to obtain advice and assistance (Allen, 15).

These are just a few suggestions, but they are essential ones for any business.
Foliowing these steps should be cost effective and beneficial in the long run.
It is interesting to know that when a person with a disability is going to

sue, according 10 the ADA, they may choose whichever law benefits them most.




-, The plaintiff may choose to sue under the state law, if the alleged violations are
protected under the alternative law and the money received is greater.

A person with a disabitity has the same rights as a person who does not
have a disability. A potential employer has to be extremely cautious during an
interview with a person who is disabled. The questions that are 10 be asked
must be job related. Under the American with Disabilities Act of 1930, an
employer may ask disabitity-related questions and require medical
examinations of an applicant only after the applicant has been given a
conditional job offer (Goldman 15). Prior 10 this act, some empioyment
applications ang interviewers requested information about an applicant’s
physical and/or mental condition. Unfortunately, this information was used to
exclude applicants with disabilities before their ability to perform the job was
even proven or evaluated.

In my opinion, many emptoyers use dishonest practices to avoid hiring
applicants with disabilities. They do it in such a way that the applicant does not
know if he or she was not hired because of insufficient skills or because of the
disability. For exampte, applicants may have been asked abocut their medical
condition at the same time that they were engaging in other pars of the
application process, such as completing a written job application or having
references checked. The applicant could thus logically conclude that their
reference check was faulty. Many employers stereotype disabled individuals to
the extent of believing they are not capable of performing a job to the same

degree as a non-disabled individual.



Because of these beliefs, Congress implemented a process with the ADA
to isolate an employer's consideration of an applicant’s non-medical
qualifications from any consideration of the applicant’s medical condition.
Under the law, an employer may not ask disability-related questions nor
conduct a medical examination untit after they have made a job offer to the
applicant. This helps to assure that an applicant's possibie hidden disability is
not considered before the employer evaiuates an applicant's non-medical
qualifications. An employer may not ask disability-related questions or require
a medicai examination pre-offer, even if he intends to look at the answers or
results only at the post-offer examination (Goldman, 15).

Since an employer can only ask job-related questions or request a
medical examination prior to offering a job, a variety of things could be done to
evaluate whether the applicant could properly perform the job, or if the applicant
is qualified for the job, such as:

1. Employers could ask questions about an applicant’s ability to
perform a specific job duty.

2. An employer may state the physical requirements of a job and
ask if an applicant can satisfy these requirements. For exampie,
the applicant’s ability to lift a certain amount of weight or the ability
to climb a ladder.

3. Employers may ask non-medical qualification and skilf
questions, such as educational background, work history, and any
required certifications and ficenses that are related to the job.

4. Applicants could also be asked to describe or demonstrate how
they would perform different job tasks (ADA Enforcement
Guidance, 6).




After a job offer has been made to the applicant, the employer may then
ask disability-related questions and reguire medical examinations as long as
this is done with all potential employees in that job category. If an employer
neglects to hire an applicant after a disability-related question or medical
examination, the employer will be closely scrutinized on the grounds of
possible discrimination. The employer must demonstrate that the reason for the
rejection is job-related and consistent with business needs, if the questioning
or examination screens out an individual because of a disability.

On the otherhand, employers are not required to hire a person with a
disability just because he or she is disabled. Employers can hire the most
qualified applicant they can find and can refuse to hire an applicant with a
disability if another applicant is more qualified. Employers need not lower their
qualification standards or hire unproductive workers, For example, if an
employer requires typists to accurately type seventy-five words per minute, he
of she need not accept applicants who type only sixty-five words per minute. If
a hotel requires its maids to clean sixteen rooms per day, it need to accept an
applicant who can ciean only ten rooms.

Employers are not required to explain why they insist on such standards.
Employers need not hire a disabled applicant who does not qualify for a job of
cannot perform its essential functions. They can insist that a disabled employee
be “a qualified individual with a disability.”

A person must possess the minimum qualifications for the job. He or she

must satisfy the required skitls, experience, education, and other job-related
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requirements of a particular position. This includes possessing the appropriate
educational background, credentials, and licenses.

If a person is a paraplegic applicant who is seeking a position as an
accountant , the employer has to determine if he or she is a qualified certified
public accountant. The employer is required to check his or her credentiais to
determine that she or he is, in fact, a CPA. Similarly, if a taw firm hires only
lawyers who have graduated from accredited law schools and who have
passed the bar examination, an applicant would not be qualified unless he or
she has+> done so0. Thus, the employer is safe from any potential law suits.
What You Can’t Ask

Asking an applicant the following Kinds of questions would be a violation

of the ADA:

* Have you ever been treated for a mental disorder?

* Have you ever been to a psychiatrist or psychologist ? If so, for what?

* Have you ever been treated for the following listed conditions or
diseases?

* List any conditions or diseases for which you have been treated in the
past three years.

* Has anyone in your family ever had any of the following listed
Hinesses?

* Have you ever been hospitalized? For what?

* Have you ever been treated for drug addiction or alcoholism?

» Have you ever filed for worker's compensation benefits?

+ How many times were you absent from your job because of iliness?

* Are you taking any medications?

« Have you had a major illness in the iast five years?

* Do you have any disabilities that would affect your performance in the
position for which you are applying?

* Do you have any physical defects that preclude your performing
certain tasks?

* |s there any health-related reason that would prevent you from doing
the general type of work for which you are applying?
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» How did your disabitity come about? What is the prognosis for
recovery?

What You Can_Ask

Any questions can be asked that are related to the essential functions of
the job. [f an applicant asks about an accommodation, an employer may ask
what he or she will need to perform the job. An empiloyer can also ask about

the applicant’s prior job responsibilities. Below are some questions that are

permitted to be asked to an applicant.

* Can you lift a fifty pound box?

» Can you stand {or sit) for an extended period of time?

* Can you be at work by 9:00 A M. every day?

* Can you work five days a week?

» Can you reach the top of a six-foot-high filing cabinet?

* Do you have a driver's license?

+ Can you perform the job for which you are applying either with or
without an accommodation?

* What were your duties on your previous job and what
accommaodations were made to facilitate your work?

« Show me how you would perform a particular job task. (This question
must be asked of everyone unless an appiicant has a known disability
that would seem to interfere with an essential job task) (Atlen 34-35).

Essential Functions

A person with a disability must be able to perform the essential functions
of the job. The purpose of this is to ensure that individuals with disabilities who
can perform the essential functions of the position are not denied empioyment
opportunities because they are not able to perform marginal functions of the

position. The decision as to which functions of the job are important couid be
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critical because a disabled individual may be able to perform some duties but
not all.

“Essential functions” are those functions that the employee must be able
to perform either uhaided or with reasonable accommaodations. Determining
what the essential functions of a job are can be difficult because some
employers may argue that all job duties are essential, while people with
disabilities may be able to perform only some of them. The determination
involves examining the job to decide which functions are essential and which
are marginal.

Job functions can be essential for many reasons: A job duty may be
essential because the position requires a particular performance for a certain
function. For example, if you are hired fo proofread documents, the ability to
proofread accurately is an essential function, since it is the very reason for your
job’s existence. A function may also be essential because there may be a
limited number of other employees available to perform the function. A
company may have periods of very heavy activity, alternating with iess active
periods. The heavy work flow during the busy period may make performance of
each part of a job essential during those periods. Finally, a function may be
essential because it is highly specialized. A company wishing to expand its
business with a foreign country, may deem it necessary that its employees
speak a particular language for that country.

Determining which job functions are essential is sometimes

disagreeable. Employers cannot refuse an applicant with a disability merely
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because she or he is unable to perform somea marginai duties that are not
essential to a job. If one applicant can run errands on occasion, but a blind
applicant cannot drive, why should the employer hire the blind person? Well,
because the blind applicant may be able to perform ali of the other duties of the
job, and errands may not be essential.

Disabled individuals who are seeking jobs must also seek the proper
training in order to be qualified for a particular job. The Equal Employment
Opportunity Commission exptains that, while the ADA focuses on eradicating
barriers, the ADA does not relieve a disabled employee or applicant from the
obligation to perform the essentiat functions of the job. To the contrary, ADA is
intended to enable disabied persons to compete in the workplace based on the
same performance standards and requirements that employers expect of
persons who are not disablted (Stoiman 110). The bottom line is disabled
individuais have to compete with non-disabled persons for employment.

There are nine million adults with disabilities who are not working.
Obviously, it will take a great deal of time for them to equip themselves for
competitive employment. The effort could be well worthwhile for those who are
capable of becoming gainfully employed to actually seek employment. The
time and money put into job training will be investments in productive futures;
because, no longer can employers ban them for non-job-related reasons.

Table 1-1 shows some statistics in terms of the number of non-disabled
individuals in the workplace compared to disabled individuals in the same job

category.



Occupational Category:

Occupation

Managerial/
Professional

Technical/ Sales/
Clerical

Service

FamfForestry/
Fishing

Precision/Craft/
Production/Repair

Operator

Table 1-1
Males
Non-
Disabled disabled
18.2% 26.3%
17.5 19.8
12.5 9.2
4.6 3.7
19.86 19.8
27.4 209

Disabled and Non-disabled
Workers Aged 16-64

Females
Non-
Disabled disabled
16.1% 25.7%
39.6 454
27.3 171

1.4 0.8

22 2.3

i34 8.7

14

As the table indicates, only about 27 percent of disabled women

participate in the labor force compared to 70 percent of non-disabled women.

Three disabled women out of every four do not work.

One cause, | have

addressed is lack of education. While 21 percent of non-disabled working-age

women have college degrees, this is true of only 7.5 percent of disabled

women, or just one-third as many. (U.S. Equal Empioyment Guide 10)

African-Americans with disabilities and who are of working age make up

two and one-half million adults. Once again, the reason for such a drop in

statistics is the lack of education. Only 6 percent of disabled black adults are
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college graduates, as compared o 7.5 percent of disabled African-American
women who are college graduates.

Hispanic-Americans with disabilities make up just over one million
working-age-adults. This works out to about one out of every twelve Hispanic
adults. Compared to women and African-Americans, one in every four Hispanic
adults with disabilities never completed the eighth grade, which further proves
that lack of education is a factor.

The question | asked earlier, and now have answered was, “Are
organizations obligated by law to hire disabled individuals.?” The answer
seems to be that there are not goals or timetables in any disability empioyment
law. An organization does not have to meet quotas. Basically, the obligation is
upon the individua! with a disability to secure the education and job training
necessary to perform the job.

Disability is the one minority that anyone can join at any time, as a result
of a sudden automobile accident, a fall down a flight of stairs, cancer, or any
other fatal disease. The actor Christopher Reeves is a case in point. Fewer than
15 percent of disabled Americans were born with their disabilities. Since
disability catches up with mast of us in old age, it is a minority that we all, if we
live long enough, can join.

One night, my husband and | were watching a professional basketball
game, and my husband commented about one of the players who has Tourette
Syndrome; a disorder which causes a person to act out or speak out

uncontrollably. | started to think, “Here is a person who has a disability who is
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not only in the public eye playing a strenuous sport, but who is aiso receiving
millions of dollars for doing so. He does not stand alone. There are newspaper
editors who are deaf, and magazine writers who are blind. Richard Pryor is a
well-known comedian who was stricken with Muiltiple Sclerosis (MS), and there
are TV actors with Downs Syndrome. My point is that the ADA will spur
integration of people with disabilities into more “nontraditional” jobs, as people
follow their dreams.

In a story, a child saw a sign that read “Hire the Handicapped.” The child
inquired of his father what the sign meant. There were at least three possible
meanings. The child asked, “Is that sign real? Shouldn’t peopie who get hired
not be handicapped? | mean able to do the job?" The father interjected and
said that the sign was intended to make people realize that people with
disabilities could do the job. A friend then responded, “It really is for employers
to know they aren't handicapping themselves by hiring a person with a
disability” {No Pity 7).

| find all three responses equally interesting and correct. it makes me
think that if everyone hired a person with a disabiiity during one week or one
month out of a year, there would no longer be a need for laws prohibiting
discrimination in employment against people with disabilities. People fail to
realize that individuals with handicaps can do the job and employers are not
limiting themselves by hiring and promoting qualified persons with disabilities.
Unfortunately, while there are laws prohibiting discrimination against qualified

disabled peopie, there are serious problems in the employment process.
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Other Laws That Protect Disabled Individuals

Joining the ADA, in terms of laws that are now enacted and in place are
the Rehabilitation Act and the Vietnam Era Veterans Readjustment Act (VVRA).
By definition, the Americans with Disabitities Act provides a comprehensive set
of rights and responsibilities related to equal employment opportunities for
people with disabilities and their employers. When fully implemented, ADA will
afford disabted individuals protected status under federal employment laws.
ADA affords qualified individuals with disability protection from discrimination by
employers in all aspects of the employment relationship: hiring, discharge,
compensation, advancement, training, benefits, insurance, and ail other terms,
conditions, and privileges of employment (Bowe 98).

Title | of the Americans with Disabilities Act outlaws job discrimination
and requires empioyers to make reasonable accommodations for employees
with disabilities. Title | may be the most important part of the ADA because it will
help people with disabilities get jobs and keep them.

Under Title 1 of the ADA, a “quaiified individual with a disability” is an
individual with a disability who, with or without reasonable accommodation, can
perform the essential functions of the job that the individual holds or desires
(Goldman 15). The term “individual with a disability” includes a person with a
physical or mental impairment that substantially limits one or more of the major
life activities of the individual who has a record of such an impairment. ADA

defines disability in terms of functionality: an impairment, physical or mental,
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that limits major life activities. ADA also covers persons who are perceived as
disabled. This definition by ADA is derived from the Rehabilitation Act.

ADA is more inclusive than the Rehabilitation Act and Vietnam Veterans
Readjustment Act, since the employment nondiscrimination mandate applies
even if there are no direct ties between the employer and federal government
through granting of federal financial assistance or a federal contract. The
Rehabilitation Act and VVRA apply only if the employer receives federal money
or other aid.

Private employers, state and local government, employment agencies,
labor unions, and joint labor-management committees must all comply with Title
} of the ADA. These groups are termed “employers.” An employer cannot
discriminate against qualified applicants and employees on the basis of
disability. The ADA’s reguirements uitimately will apply to employers with 15 or
more employees. To give smaller employers more time to prepare for
compliance, coverage is phased in two steps. First, covered employers are
those who have 25 or more employees as of July 26, 1992, and, secondly, 15 or
more employees as of July 26, 1996, including part-time employees, working for
them 20 or more calendar weeks in the same year or the year following

(Stolman 127).

Reasonable Accommodations

Many times employers do not wish to hire disabled individuals if they
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have to make an excessive change in their organization. By law, employers
must make reasonable accommodations to the known limitations of the
qualified individual with a disability, unless the accommodations are best
approached on an individual, case-by-case basis. Even though an employer is
required by faw to make these reconstructions if necessary, many would rather
not hire an individual with a disability because it may prove costly. Not only is
an employer required to make physical changes, the changes may also include
modifying work scheduies, providing auxiliary aids and services, removing
architectural barriers, and revising or adjusting examinations, training materials
or policies. These requirements are due to the Rehabilitation Act.

A prime example of how insensitive our society is about the needs of
disabled individuals is the case of how a wheeichair-bound individual, trying to
get to the other side of a street from his hotel to an award program, proved to be
a difficult feat. This was a gentiemen who was flown to New York by the
National Multiple Sclerosis Society to be honored as their “Man of the Year.”
They had put him up in a hotel across the street from the club where he was to
be honored. Getting across the street had been very difficult. There were no
curb cuts at the end of the block, making the hotet a remote island in the middle
of Manhattan. Taxicabs could not pick up the man's heavy battery powered
wheelchair. Buses lacked wheelchair lifts, so the Multiple Sclerosis Society
had to hire a van with a special hydraulic lift simply to transport him across the
street. Although he was not going to a job, this gentleman and others who

supported him, faced a very difficult task just to get him across the street. This
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very short venture probably proved to be very costly and time consuming. Ask
yourself, if this gentleman was hired for a new position in New York, how much
money would the company that hired him have to spend? How would he get to
work each day? Who would pay for his transportation to and from work? When
a person with a disability is hired for a particular position, the organization must
come up with the answer to these questions and many, many more.

To determine whether an accommodation would pose an undue
hardship, an administrative or financial burden, several factors related to the
accommadation, the employer's gender, and the specific empioyment site may
be considered. These include the nature and cost of the accommodation; the
size of the business in terms of the numbers and types of employees, facilities
and financial resources; the impact of the accommodation on the operation of
the facility, and the type of operation(s) and separateness, administrative, or
fiscal relationship of the facility or facilittes in question {HR Focus 23).
Basically, qualified handicapped persons must be afforded the same
opportunities as their non-disabled colleagues.

The regulations of the Equal Employment Opportunity Commission
(EEQC) explain that there are any number of other spacific accommodations
that may be appropriate for specific situations but are not specifically mentioned
in the listings. The EEOC lists four items that may be considered reasonable
accommodations:

- Leave. Permitting the use of accrued paid leave or unpaid leave for
necessary treatment;
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- Transportation. Making employer-provided transportation
accessible,;

- Parking. Providing reserved parking spaces; and

- Assistants. Providing personal assistants, such as page turners for

employees without hands or sighted travel guides for occasional

business trips by a blind or visually-handicapped employee.

The EEOC regulations also list three basic types of accommodations: (1)
modifications of the application process that enable qualified disabled
applicants to be considered; (2) modifications of the work environment that
enable people to perform the essential functions of the job; and (3) adjustments
that allow employees with disabilities to enjoy equal benefits (U.S. Equal
Employment Opportunity Commission 24).

Most physically disabled individuals are faced with challenges or barriers
dealing with accessibility. These barriers can range from narrow doors to high
shelves to unamplified telephones, things that able-bodied people encounter
on a daily basis without giving them a second thought. For those individuals
with mental disabilities or disabilities that are not outwardly noticeable, such as
heart disease; non-physical barriers, like inflexible time schedules or high-
pressure responsibilities, can be equally handicapping. Such barriers could
prevent otherwise qualified people from finding a good job.

According to a great deal of research, there are very few jobs a disabled
tndividual could not obtain i the barriers were removed. Elevators, wide
entrance doors, ramps, wheelchair restrooms, Braille elevator controls, and a

host of other accommodations are standard features in newer office buitdings.
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Other disabilities may require minor adjustments to the existing work
environment.

Advances in computers and electronics have flung open doors of
opportunity for even severely disabled individuals who, until these innovations
arrived, may have had little hope of pursuing fulfilling, challenging careers. For
example, 1BM's Phil Bravin, who worked for a year as a job counselor to deaf-
blind individuals, says that for people who are blind, deaf, or both, the computer
is the interface, the connection to the world (Hudson 118).

Federal law requires certain private businesses doing $2,500 or more of
business yearly with the government or those receiving federal grants to make
reasonable accommodations for empioyees with disabilities. But when not
required by law, some employers have found that making accommodations for
promising applicants who are disabled or for those valued workers who have
become disabled while employed, can pay off. These arrangements could
make the difference between retaining or losing a key employee.

Both large and small companies can easily afford most accommodations.
Many of the changes cost as little as $500, and some accommodations cost
nothing at all. In addition, many employed persons with disabilities require no
special accommodations and even bring extra strengths to a job as a resuit of
their disabilities. A survey revealed that only 23 percent of unemployed
disabled people said they needed special devices or equipment to work full-

time. While 33 percent of those already working said their employers had made
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one or more accommodations for them, 61 percent said no accommodations
had been made and were not needed (118).

Equipping offices with specialized computers is one way, but not the
only way employers can adapt the workplace for disabled individuals. Other
appropriate accommodations can include: modifying the employee's work
environment; providing other special equipment or aides for the employee;
modifying work-schedules; changing the location of a job; tailoring an
employee’s training to suit his/her disability; reconstructing an empioyee's job;
providing special training for the employee’s supervisors and co-workers; or
even selecting a location where the disabled individual will not need special
accommodations. Most importantly, employers should always remember to
include disabled individua_is in emergency building-evacuation procedures.

ADA also prohibits discrimination on the basis of disability in job
advancement, or discharge of employees, employee compensation, job
training, and other terms, conditions, and privileges of empioyment. In other
words, its protections apply as long as the individual works at the job.

A disabled individua! is entitled to reasonable accommodations that do
not impose undue hardships on the employer. This may include an accessible
work site, or a flexible schedule, as | have mentioned before. The individual
with the disability is entitled to all of the benefits of the job. The disability
cannot cause limitations, segregation, and classification in a way that adversely

affects job opportunities.
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According to EEOC, a person with disabilities must have equality with
other employees in.

e upgrading promotion, award of tenure, demotion, transfer, layoff,
termination, right of return from fayoff, and rehiring;

* rates of pay or any other form of compensation;

« assignments, classifications, organizational structures, position
descriptions, lines of progression, and seniority lists;
* leave of absence, sick leave, or other leave,

+ fringe benefits;

* selection and financial support for fraining, including apprenticeships,
meetings, conferences, and leaves of absence for training;

~ activities sponsored by the employer, including social and
recreational programs; and

*» any other term, condition, or privilege of employment (Stoiman 25).

Discrimination on a job evaluation is obviously illegal. Some employers
may assume that a person with a disability is not interested in or gualified for
advancement because of their disability. This also is illegal. The employer
cannot refuse to promote a disabled individual because of the need to make
reasonable accommodations unless it would impose an undue hardship. Even
“separate but equal” treatment is not allowed. A person with a disability cannot
be placed in separate lines of progression or in segregated units because of his
or her disability.

By this | mean, a person with a disability has an equal chance to
participate in training programs that iead to advancement and must be provided
with reasonable accommodations to attend such programs. Materials should

be provided in accessible formats for those who have visual problems, hearing
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impairments, or learning disabilities. Interpreters and note-takers may even be
required if no undue hardship is imposed.

Qutside training is not allowed by the employer. This would be viewed
as the empioyer trying to avoid his or her responsibility to assist the employee
with the disability. i there is an outside company, the outside company's
facilities should be made accessible as well as any other provisions that are
deemed necessary by Title |.

Where a job performance is concerned, a person with a disability must
do his job as well as every other employee. His employer can hold him of her
to the same standards of production and performance as his coworkers; the
employee cannot use his or her disability as an excuse for not working. The
disability only comes into play if it causes poor performance, in which case the
employer is required to provide reasonable accommodation that does not
impose any undue hardship.

Discrimination in compensation is also illegal. A disabied person is
entitled to equial pay. The pay cannot be reduced because of the disabiiity, not
even because of the inability to perform very limited duties that may be deemed
unessential 1o the job. The case is different for pari-time employees; full-time
pay is not an option.

In any case, compensation must be equal, including benefits. This is
especially necessary for insurance: equal access to whatever plan the
employer provides is required by law. In the case of pre-existing conditions, a

person with a disability is not entitled to insist on other insurances.
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Employment bias seems 10 be the biggest area of discrimination. Only
one-third of disabled people hold jobs, as | stated before. The other two-thirds
would like to work, and can work, but they are prevented from doing so because
they face discrimination in hiring or lack transportation. Even though a disability
may limit the type of work a person can do, more often companies simply do not
want to hire or accommodate physically disabled workers. Those who do not
work collect federal disability and welfare checks, costing nearly $60 billion a
year. When other costs, such as medical treatment and rehabilitation and lost
productivity, are included , it is estimated that the cost of disability to the nation
runs $170 billion a year (U.S. Equal Employment Opportunity Commission 24).

Rarely does a company say openly that it will not hire a disabled person.
Paul Steven Miller who is a dwarf or “short-stature person,” graduated near the
top of his class from Harvard Law School. While his classmates were q_uickly
recruited for prestigious jobs, he was rejected by each of the more than forty law
firms where he interviewed. Finally, an attorney in a Philadelphia firm
explained that, although the partners were impressed by his credentials, they
feared their clients might see him in the office hallway and think that the law firm
was ‘running some kind of circus.” ironically, Paut Miller now handies
discrimination cases for the Los Angeles based Western Law Center for
Disability Rights (No Pity 33).

Even when disabled people have jobs, they earn far less than their co-
-.workers and are far less likely to be promoted. This is a result of employers’

discrimination and their underestimation of disabled workers,
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Surprisingly, disabled persons run the risk of losing health insurance and
Social Security benefits if they become empiloyed. In 1988, John Longmore,
who is a historian burned a copy of his biography of George Washington
outside the Social Security offices in 1.os Angeles to protest the threat to his
benefits. He received a $575 monthly Social Security check and $20,000 a
year from state Medicaid that paid for his ventilator and the in-home attendant
who helped him live on his own instead of in a nursing home. That money
allowed him to get his doctorate in American history and eventually write the
biography. But, the Social Security law was drawn up at a time when it was
assumed that people like Longmore would never work because of their
disability and would always require government assistance. Sociat Security
disability income recipients are not allowed to have resources of more than
$2,000. if they made more, it wouid be a sign that they were no longer disabled
and no longer in need of assistance. Longmore expected to make about
$10,000 in royalties from the book over several years. This would cause him {o
lose alt of his benefits, yet still be in need of them. In this case, it did not pay for
him 10 work and be a taxpayer (35).

Because of Longmore’'s case and others tfike his, Congress has
responded by rewriting some of the rules. One new program allows disabled
people an Medicaid 1o work, yet denies insurance under the company'’s heaith
plans because of pre-existing conditions.

Once a discrimination case has been established, how does one get

started? Often times, people in general, not just disabled individuals, are afraid



to go against the “big guys.” It is a frightening situation, but knowledge of the
law protects individuals from becoming victims., Unfortunately, it sometimes
become necessary to take legal or administrative action to rectify an illegal
situation. As the cases | have cited in this paper indicate, bringing unlawful
actions into the public eye not only helps the public by changing or rectifying
pre-existing laws, it also proves to employers and government that the disabled
are simply not going to take it any more.

Prior to presenting a case, one must be prepared to prove illegal conduct
because the American court system presumes innocence in criminal cases.
Employment discrimination cases c¢an be very difficult to prove. Often the main
issue is whether the employer fired an employee because of prejudice about
the employee’s disability or for a different reason that may be legal. Because of
this, the employer’s reasons are important factors that are usuaily grounds for
dispute. Since employers usually deny illegal actions, employees who have
suffered discrimination should be very careful to document all illegal conduct
and any indications of illegal motives.

Some general guidelines are listed below that may be followed if
wrongdoing is suspected in terms of discrimination due to a disability:

1. Get it in writing. The first rule one should follow is to get everything

in writing, if possible. This written document tends to lock in opponents to

their position. |f a supervisor refuses to provide a requested
accommodation, try to get that supervisor or assistant to write down the
refusal.

2. Get witnesses for what you cannot get in writing. Sometimes

it is impossible to obtain everything in writing. For example, a supervisor
may make an oral comment that he or she would never commit to on
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paper. In this case, locating a witness who could later testify in court may
prove effective.

3. A picture Is worth a thousand words. If there are things that
may be photographed, take pictures. For example, if a person has a
disability and their job is inaccessible, take a roll of film and document
the situation. Photographs are very effective in the courtroom.

4. Start from the beginning. Keep a scrapbook of clippings
inctuding the hiring advertisements, job descriptions, copies of the
application and testing forms, and al! of the initial paperwork.

5. Do not lose things. Keep a scrapbook throughout the job.

6. It is especially important to keep all of the job evaluations
and commendations. in cases of ilegal firing, employers tend to
claim that termination was for poor work performance. If that is untrue,
one shouid be abte to prove it.

7. Keep a copy of the personnel file. Request updates regularly.
After termination, it may be impossibie to get copies.

8. Keep bound notebooks or dlaries rather than “drop-in” flles.
It is easy to lose pages if they are not bound.

9. Keep a copy of the personnel policy handbook. Many
companies have amended their handbooks to incorporate the provisions
of Title |. It would prove helpful to find the company violating it own
policies.

10. Keep medical records that document the disabitity. This will
help to show that a person with a disability is a “qualified individual with
a disability.” This will prove that the individual qualifies for protection by
the ADA. Records should always be dated.

11. Remember that the employer is under no obligation to
provide a reasonable accommodation untii they have been
notifled of a person’s disability. If there is a “hidden” disability, a
dated copy of letters to a supervisor and the personnel department
informing them of the need for accommodation.

12. When things go wrong, do not delay! Procrastination is not a
good idea when pursuing a case. Memories of crucial witnesses may
fade. Also because of the “statutes of limitations,” a delay may cause a
case to be barred.
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13. After termination, keep documents that show the search

for a new job. An individual may need to show that lost wages were

a result of an illegal firing, so the proof of demonstrating that one is

diligently trying to find suitable work is important { Allen 101-102).

After a case has gone to court and there has been a finding in favor of the
individual with the disability, employers who discriminate against people tend to
lose a great deal in the end. Penaities for violating the ADA include:
reinstatement of a job, loss of back pay, injunctive relief (a court order to end
discrimination), and compensatory or punitive damages (money). The monetary
amounts available under the ADA for intentional discrimination are limited, as |
have stated earlier. However, the specific case and the size of the employing

firm plays a key role in determining retributions. The following schedule limits

the amounts that can be awarded to compensate for intentional violations of the

ADA:
Number ot Employees Damages Cannot Exceed
15-100 $50,000
101-200 $100,000
201-500 $200,000
500 or more $300,000

The amounts of damages are not limited in many of the states that
prohibit disability discrimination, so a lawyer may sue under state law rather

than under the ADA (Zimmer 197).




Chapter 11

Organizational Strategies and Tactics
for Implementing ADA

In this chapter, | will offer some new perspectives on how to deal with
individuals with disabilities. This section will deal with different activities and
common sense approaches that can be used in training sessions. As we
approach the twenty-first century, more and more corporations and small
businesses are hiring disabled workers. How can we train our employees to be
more sensitive to the needs of these workers without patronizing them?

Proper attitudes about disabilities are critical to successful
implementation of the Americans with Disabilities Act (ADA) in the workplace.
Attitudes are often reflected in language, verbal and nonverbal, that are used to
refer to different people. For example, the term “handicapped” originated from a
derogatory phrase which means “beggar with cap in hand.” This, of course, has
a negative connotation and has been rejected by the disabled community. To
add to the list is the use of the term “disabled person.” Many people who are
disabled view this as putling more emphasis on the person’s disability. The
most accepted terminology is “a person with a disability.” This phrase puts
emphasis on the person and not the disability (Commerce 7).

By the year 2050, the workplace will consist of many diverse groups:
African Americans, Asians, Hispanics, Native Americans, and individuals who
are disabled. Businesses will have to train their employees on how to be more
sensitive and tolerant of those who are “different” from them. 1in this chapter, |

will focus on individuals who are perceived to be “different” because of their

31
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disabilities and what tools can be used in the workplace to overcome those
misconceptions.

Two words that are appearing more and more in literature are tolerance
and sensitivity training. Respecting the differences in people can help us learn
more about the people around us. The more we know about disabled
individuals, the harder it is to stereotype them. There are hundreds of types of
disabilities; many are visible, while many are not. Regardless of the disability,
we need to learn more about understanding the disabilities and how to be
sensitive to them.

Very easily put, the more kindly and fairly we treat other people, the more
likely other people will treat us the same way. Getting along with all kinds of
people takes tolerance. By definition, folerance is the capacity to recognize and
respect the beliefs and practices of others, even when they are not exactly like
you (Duvall 4),

In the past, individuals with disabilities have been hidden from view.
They were probably educated in basement ciassrooms, separate schogls, or
institutions. Which would explain why there was litfle to no contact with a
disabled individual. Many businesses are apprehensive about hiring disabled
individuals due to concerns of excess workload on the “regular’ empioyees, the
cost to the business to hire and accommodate them, or the apprehensiveness of
non-disabled employees to work with them.

A manager might be worried about how to handle the reaction of

employees who see someone as different from themselves. Also, a manager
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may even feel his or her own anxiety about how to handle a person with a
disability. On the other hand, a manager may be turned on to involving himseif
or herself in a different approach to managing; for example, stressing positive
attitudes toward people with disabilities.

Attitudes toward people we see as different from ourselves are learned
early from the media and from experiences we have with our families, in
schools, and in the community. We carry with us stereotypes and myths about
people with disabilities. We develop expectations and fears, beliefs and
discomforts. Positive attitudes toward people with disabilities develop out of
positive experiences with them and out of their positive presentation in the
media.

The foliowing sections in this chapter will suggest different ways to
involve employers and employees in experiencing empathy, gaining more

information, and showing responsive behavior toward disabled people.

Messages and Myths

+ |s it lonely and sad to be blind?

» How do you use sign language in the dark?

+ Do people tease you a lot?

« is something wrong with your mind?

+ What happens when your wheelchair gets a flat tire?

These are a few questions that disabied individuals are asked. Although
they may appear insensitive, they reflect natural curiosity about other people.
They also reflect the myths and stereotypes about people who have disabilities.
Because of the media, we have expectations of how people should look and

behave. Needless to say, our expectations are not fair or accurate. Uniess
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people have been fortunate enough to have experienced other people who are
in one way or another different from themselves, new contact will be awkward.
At first, there may be moments of anxiety, curiosity, or even fear.

Growing up, we have heard definitions for different disabilities which
demonstirated and proved stereotypes existed. The definitions may reflect peer
slang, such as, “retard.” Within the last 15 years or so, we have become more
sensitive and used phrases such as, “physically disabled,” rather than,
“crippled.” The key is to take the idea of pity out of our language when referring
to the disabled. Pity is something most people with disabilities do not want. Our
choice of language is an important communicator of our values. Another
sensitive phrase that is used is, "a person with a visual impairment,” instead of,
“a blind person.” The former seems to imply that visual impairment is only one
aspect of the person, while the latter describes the blindness as the essential
characteristic. Language is a strategy for building respect; therefore, it should
be carefully scrutinized (Barnes 4).

The questionnaire below is a short way to get at the knowledge and
misconceptions that peopie may have. It can be used as a discussion prompter
at a meeting or at the beg'inning of a training session for issues dealing with
disabled individuals in the workplace. In the paragraphs that follow, the
answers to the myths and stereotypes that are embedded in them are

discussed.
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Disabilitles Quiz

. |s a person with a disability usually sick?

"2, Can a person who is blind go to the store?

_ If someone can't talk, do you think he's retarded?

. Were people with disabilities born that way?

. Do you feel sorry for someone who is disabled?

. Can blind peopte hear the same as other people?

_ If a person is retarded, does it mean he or she will

never grow up?

. Are all deaf people alike?
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Suggested Answers

1. Is a person with a disability usually sick?

This question deals with the common misconception that a disability is
the same thing as an illness or disease. Most disabilities are aspects of a
person which cannot be fixed or cured, just made less inconvenient by the use
of aids and devices or by some medical or educational intervention. A person
with a disability can become ill, like anyone else. Some disabilities may make a
person more vulnerabie to illnesses, but the disability itself, is not an illness to
be cured. In fact, some people with disabilities are as heaithy as people who do
not have disabilities.

2. Can a person who is blind go to the store?

Many people think that a person with a disability is often unable to get
around and cope with everyday tasks, aithough these misconceptions are
changing. If you seldom see a blind person shopping at the grocery store or a
physically disabled person going through high traffic areas, it is not because the
person is not capable. It is due, in par, to the fact that some public places,
subways, and sidewalks are not accessible to the disabled. Men and women
who cannot see are trained in orientation and mobility skills; they learn to
identify locations and activities on the basis of sounds and on the basis ¢f the
mental maps they have developed through experience in a particular place.

3. If someone can’t talk, do you think he’'s retarded?

Retardation is one of the most difficult disabilities for people to

understand. The causes of retardation often are not clear, and the behavior of
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people labeled retarded varies tremendously. Many people who cannot taik, or
who have difficulty talking, may not be retarded at ail.

In our society, verbal skilts are highly valued and considered the most
important signs of inteltigence. This is in part because communication is
extremely important to the development of various relationships, be they
personal or business. It is important to note that there are two types of
language, receptive and expressive. Receptive language is what someone can
understand when others speak. Expressive is what they can express
themselves. There are many people who are unable to talk, but they have
receptive language; they may have difficuity speaking because of motor
problems with their speech organs; they may have a profound hearing loss that
has not allowed them to model normal speech; or they may lack motivation or
simply fear taiking and sharing their thoughts, as Maya Angelou did as a chitd.
4. Are people with disabilities born that way?

The source or cause of a disability maybe unknown; however, it is
important to note that disabilities are not contagious. Many are evident at birth
or soon after, and they reflect genetic abnormality. For example, blindness is
sometimes a resuit of too much oxygen administered to premature infants.
Prenatal trauma, such as German measles or rubella can cause some form of
disability. Disabilities also result from accidents or ilinesses after birth, for
example: spinal cord injuries, amputations, polio, Multiple Sclerosis, and so on.

5. Do you feel sorry for someone who Is disabled?



38

One of the biggest impediments to full acceptance of people with
disabilities is the attitude of pity expressed toward them by people who are non-
disabled. Feeling “sorry” for a person who has a disability or feeling gratitude
and relief that you do not have a disability may actually create an extra burden
that few people with disabilities want or need. These feelings reflect the myth
that the life of a person with a disability is a tragedy. The fact is that the majority
of people with disabilities have not allowed them to overshadow everything else
in their lives, but instead, have tried to come to terms with those disabilities as
one aspect of their lives. When other people pity the person with a disability, it
makes him or her feel devalued. Most disabled people would prefer respect
like everyone sise.

6. Can people who are blind hear the same as other people?

Peopie who cannot see are often talked to in loud voices, as if they were
deaf. This is the myth of multiple disabilities, that someone impaired in one
area is impaired in others. It is often true, however, that a person who has lost
one avenue of sensory input probably does become aware of the other senses
to a greater degree. It is not true, however, that people who cannot see have
“super” hearing. Obviously, severely visually impaired people must rely heavily
upon hearing and touching to take in information about their environment.

7. If a person is retarded, does it mean that he or she will never
“grow up?”
People who are retarded or developmentally delayed do grow up. If

people who are retarded are treated as eternat children, they will have fewer
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oppertunities to achieve independence. People who are labeled retarded
shoutd be offered the same experiences as others to Ieai'n skills and to function
in the larger community as adults. This means to become empioyabie.

8. Are all deaf people alike?

People with disabilities have the same variety of skills and personalities
as those who are non-disabled. For exampie, people who are termed deaf
have different degrees of hearing. Some use sign tanguage, while others
prefer to read lips and speak. Personal interests and qualities vary (Barnes 7-
8).

The main purpose or goal of the ADA is to incorporate people with
various disabilities to participate as much as possible in society. That includes
the ability to find and hold a job, shop at stores, and ride on public or private
transportation.

Companies who practice inclusion in their empioyment settings provide
people with disabilities an opportunity to make valuable contributions to
businesses. These companies are also complying with the ADA. The ADA has
several rules that managers and supervisors must be aware of and avoid
violating. This will enable them to develop a sensitivity about interacting with
persons who have disabilities.

By following the iegal ruies of the ADA, managers and supervisors wil
have a process to hire and retain workers with disabilities, who are good

performers. Developing sensitivity and understanding will create a level of
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comfort in the workplace, where workers with disabilities can make a valuable
contribution.

The importance of why employers should include persons with
disabilities into their workplace, is to look at the number of Americans who have
some type of disability. It has been estimated the 43,000,000 Americans have
one or more physical or mental disabilities. Statistics from the National Center
for Medial Rehabilitation Research indicates the number of people with various
types of disabilities:

* People with hearing impairment: 22 million, including 2 miliion who
are deaf.

» People who are totally blind: 120,000.

* People who are legaity blind: 60,000.

+ People with epilepsy: 2 million.

* People who are partially or completely paralyzed: 1.2 million.
* People who use wheelchairs: 1 million.

* People with developmental disabilities such as cerebral paisy or
mental retardation: 9.2 million.

* People with speech impairments: 2.1 million.

+ People with mental illnesses: 5 million (Commerce 8).
With the proper assistance people with disabilities can make vatuable
contributions in the workplace. It would be a grave mistake for companies not to

tap into this targe resource of potentially good workers.
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The Need for Sensitivity Training.

Sensitivity training is important because managers, supervisors, and
employees may have little or no experience interacting with people with
disabilities. The most common assumption is that people with disabilities are
dependent and deserve sympathy. Employees may feel uncomfortable in their
presence and may not know when or if they should provide assistance, how to
greet them, or carry on a conversation. Generally speaking, they do not know
the proper etiquette for interaction with someone with a disability.

Where there is a level of discomfort, this could make social situations
awkward. Lack of information can lead peopie to say the wrong things;
therefore, certain situations could fead to perceived discrimination. Even
though people have good intentions, when trying to comply with the ADA, an
applicant, an employee, or a customer could be offended if incorrect or sensitive
language is used. Managers and supervisors might make employment
decisions based on attitudes and stereotypes, not upon a person’s actual
ability.

If an applicant or an employee with a disability has the impression that he
or she is being discriminated against, an ADA charge may be filed and costly
litigation could be the next step. This can be avoided, if supervisors, managers,
and employees are trained to understand the legal obligations of ADA, as well
as, learn proper {anguage and etiquette for dealing with individuals who are

disabled.
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In order for these changes to occur, companies, managers, and
supervisors need to be sensitized to the concerns of peopte with disabilities. it
is obvious that awareness will not take place overnight, but exposure to
individuals with disabilities will bring about understanding. Human resource
departments should develop training for managers, supervisors, and
employees to develop understanding and to teach the appropriate language
and skills to interact with people with disabilities. This is called disability
etiquette.

The most important concept of disability etiquette is to treat each person
with a disability with respect and dignity. They are individuals with needs no
different than any one else's. Disability etiquette involves courtesy and
common sense rather than the legal do's and don'ts of the ADA. For exampie,
always talk directly to people with disabilities, do not talk to those around them.
Do not ignore them.

Another important concept is to make a practice of asking a person who
has a disability if assistance is desired. This will eliminate concerns about
whether to help or how to heip. Just say, “May | help you?” This allows the
person with a disability to be in control of the situation. The person can tell what
is needed and how to heip. As you get to know someone with a disability, it will
become apparent what the person’'s needs are and how you can help.

There are common sense situations in which you can lend a helping
hand. Just as you would not hesitate to take a bag of groceries from someone

who is carrying several bags, to hold a door so someone can go through, or to
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heip someone who may be in danger; the same applies to someone with a
disability.

The duty of the trainer is to eliminate stereotypes and to change
awareness about different disabilities. Information on making employees aware
can be gathered from advocacy groups. For example, they may be abie to
provide ways to understand how it is to five with a hearing impairment or a
mobility impairment. This insight will enable companies to ready themselves
when a hearing- or mobility-impaired person applies for a job.

Once these skills and attitudes have become a part of the corporate
culture, they need to be implemented and practiced on a daily basis and
incorporated into company policy.

Words with Dignity

Using the proper language is the first step towards acceptance and
courteous treatment of people with disabilities. As | stated before, we need to
take the term “handicapped” out of our language and any other term that
indicates helplessness or hopelessness. Below is some acceptable
terminology that can be used. We should always use positive wording and

never focus on the limitations.

Do_Not Use Use
Blind person Person with vision impairment
Victim of cancer Cancer survivor
Confined to a wheelchair Wheelchair user

Crippled Physically challenged
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While great emphasis is placed on the terms used to refer to peopie with
disabilities, peopie can relax and use common, everyday exprassions when
talking to people with disabilities. Saying, “See you later” to a person with a
visual impairment or “Run over and pick this up” to a wheelchair user is not
offensive. The phrases are recognized as part of everyday language, and
avoiding them would stress the disability (Smith, 65).

Greeting a Person with _a Disability

The first encounter with a person with a disability is the greeting. This
may be very awkward because many of us are not aware of how to greet people
with disabilities. The following tips will help when you are faced with this
situation. A particular person with a disability may want ancther approach and
will tell you; always be flexible and respect what the individual wants.

How should a person with a visual impairment be greeted? Often a
person will be introduced and their name will be mentioned. If it is not, state it
when you say, “Hello.” Generally, wait for the person with a visual impairment
to extend a hand, then shake t. Some people recommend a touch to the arm at
the elbow with the left hand to make the person aware that a handshake is
planned, and then take the right hand to shake it. Always verbalize any actions
that involve physical contact. Do not touch without first asking or informing the
person with a visual impairment. It is rude and unsettling to touch in an
unsolicited way.

When a person has no hands, but does have a prosthesis, the

immediate concern is whether to shake hands with the person. Usually,one
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When a person has no hands, but does have a prosthesis, the
immediate concern is whether to shake hands with the person. Usually,one
should wait for the person to extend the prosthesis and then shake it. 1t is
acceptable to shake a left hand if the person has no right hand. Someone who
has just received a prosthesis may not want to shake hands, and you should
respect that. Do not offer a handshake to someone who has no hands, instead
greet them with your smile and eye-to-eye contact.

To get the attention of a person with a hearing impairment for a
greeting, it is appropriate to tap the person on the shoulder or to wave your
hand to get visual contact.

The biggest decision to make when greeting a person in a
wheelchair is whether to remain standing or to bend to be able to
communicate at eye level. While conversations should be at eye level, you can
remain standing for a greeting. Actually, bending or stooping may make the
person in a chair feel childlike or inferior and will be uncomfortable for the
person without a disability. When a conversation is planned, take a hearby
chair and sit down. [f there is not a chair in the immediate vicinity, say “I'd like to
sit down and talk with you; let’s find a chair’® (Godwin, video.)

Actlvities

In this section, | offer ten (10) different activities that will involve different

experiences that enable employees to have a basic understanding of the needs

of people with disabilities. Although some of the activities are basic in nature,
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the purpose is to spark an increased tevel of awareness. Some of them can be
adapted to any given situation.

Most of the activities ask for participation, not passive observations.
Many of us learn best by doing. f you think about it, many of the experiences
that we have had in the past are those that had emotional content connected
with them. Thinking back to some childghood experiences, the strongest
memories are the ones with high emotion, both positive and negative.

The general theme of the activities is to develop positive attitudes
towards people with disabilities. The following activities relate to the following
disabilities: mental retardation, emotional disturbance, motor impairment, visual
impairment, speech impairment, hearing impairment, learning disabilities, and
health impairment. Each of the activities is designed to meet one or more of the
following goals:
to provide information about disabilities,
to increase comfort level with people who have disabilities,
to foster empathy with disabled people,

. to facilitate accepting behavior toward people with disabilities
(Carnevale 324).

@

| have included a wide range of formats, from group activities and discussions to
role-playing. The different activities are labeled according to the different
disability they represent.

Empathy

Empathy means the ability to stand in someone else’s shoes, to understand
what another person is experiencing. Empathy is an important step to

acceptance of another person. The following activities are designed to help
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employees experience what various disabitities feel like. In most cases, the
activities are simulations; they give the opportunity to role-play a particular
aspect of a disability.

1. WHY IS IT HARD TO READ LIPS?

Materials: Paper and pencil for each person, blackboard, chalk, and a
list of unfamiliar words.

Activity: Aside from the fact that so many words do not appear clearly
on the lips of the speaker, lip-reading is difficult because your eyes must
always be alert. |f you biink or iook away, you might miss a whole idea.
In this activity, the facilitator is to write a word on the blackboard but as
soon as one of the letters is written, erase it. The audience must look
down to write the letter that has just appeared on the board. Write and
erase quickly enough so that many of the employees miss some of the
letters. Ask what the word is. Then do a few words saying the letter out
loud as you write it.

Discuss which was easier, getting the letters just by looking at the board,
or getting the letters by looking and listening? Why? Talk about how
relying on one sense requires so much concentration?

2. EARS
Materials: Cotton balls or ear plugs

Activity: Have some members in the group put cotton balls or ear

plugs in their ears for a block of time during the session. Conduct the
training session as usual. Include a question and answer period where
the employees are dependent on auditory clues. Tatk softly. Afterwards
talk as a group about how it feels to have some hearing loss. How did
the employees deal with it? Were they comfortable asking questions to
get information they missed? Did they ask other people to speak louder?

3. WHAT’S IN THE BAG?
Materials: Paper bag and miscellaneous objects

Activity: People with visual impairment develop their tactile sense as a
way to learn about the work. The facilitator is to put at least 15 objects in
& paper bag and pick an empioyee at a time to blindfold. Without any
verbal clues have them reach in the bag and identify an object by feel.

To make it more interesting, place coins and dollar bills in a bag. Ask the




employees to try to identify the amounts. Discuss how people who are
blind would learn to make change.

4. DESCRIBING A GAME
Materlals: Paper, markers, pens, or pencils, and a blindfold

Activity: Visually impaired people are initially dependent on verbal
descriptions to find their way around. This activity shouid help employers
and employees empathize as well as get practice in making their verbal
directions clearer and more specific. Pair the audience up and have one
of them blindfold the other. As the seeing person describes a route to a
particular place in the workpiace, the blindfoided person draws a map of
what is described. The directions could be to the restroom, the boss’
office, supply room etc. After the description is completed, remove the
blindfold and have both people try to follow the map. This activity can
also inciude reversing roles and have the person previously blindfolded
try to describe another route. After the exercise, discuss what was easy
and what was difficult.

5. PROBLEMS IN MUSCLE CONTROL
Materials: Blanket, towels, and a wobbly chair

Activity: People with cerebral palsy are often floppy or their bodies
seem rigid. If people are not familiar with CP , this might look scary at
first. These experiments will help pecple to understand how distracting
and difficult it can be to have these problem.

» Lie down on the floor. Try to get up without using your head.

» Get tightly wrapped in a blanket. Try to roll over.

» Have the empioyees sit in & small group while the facilitator reads a
story or a newspaper article. While they are listening, have them to
keep dropping their heads loosely. Can they follow what's going on
in the article or the story?

* Sit in & wobbly chair. After a while, notice how much attention and
strength a person must spend on keeping their balance.

6. WHAT SHOULD I WRITE?
Materials: Pencil and paper

Activity: While “normal” people have a relatively easy time writing,

people who are physically challenged have to work hard at writing. 1t
might take a long, long time to learn, for example, to write your name.
This activity illustrates how hard the people who are disabled have to
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work at writing. The group can write a paragraph on any topic, but
every word in the sentence must have three (3) or four (4) syilables. After
a few minutes ask for volunteers to read their paragraphs.

Discussion: Was this hard for you? Can you understand how a person
would feel if everything was this hard? How would you feel if you had to
work this hard every time you tried to write? (ADEPT, video)

Communication

Normally when we think of communication, we think only of verbal
communication. There are many peopie who have a difficult time receiving
information or expressing themselves by the spoken or written word, and they
use other means of communication. These include finger spelling and sign
language, pantomime, communication boards, and Braille. The activities that
follow serve to acquaint employees with a number of alternatives to
communication besides talking and reading print.
7. SILENT TALKING

Materials: none

Activity: Have employees try to communicate a message without
tatking. One way of communicating sitently is acting out the message
without words. This is called pantomime. Make it into a game where the
employees write messages or an experience or fesling, and place them
into a box. Have them to individually or in a group, select a message
from the box and act it out for the entire group to guess. The group could
also be divided into teams to see who can figure out the message the
fastest. Encourage the players to try to use a lot of facial expressions and
exaggerated motions. Some possible messages are:

1. Tell someone that it is time for lunch.

2. Make a fire alarm signal for a noisy place or for people who could not
hear.

Do you want a drink?

The boss will like to see you in his or her office.

There is a meeting at 3:00 o'clock.

Will it be possible for you to run some reports?

It is raining outside.

NOG AW




Discusslon: Describe how it is harder or easier to use words.

8. COMMUNICATING FRUSTRATION
Materials: none
Activity: Give the "wrong page” in a training manual for employees to
go over and answer some guestions prior to coming to a meeting. Tell
them to do the best they can and not to bother you with any questions.
Express to them that you will not except any excuses. Try to come across
very stern and direct. Then find out how this may have caused some
frustration with them. Explore with them what it would feel fike for a
person to feel this way all the time. How would they feel? What if this
person could not even communicate his or her frustration? What if he or
she could not talk to make anyone understand? These are some issues
that will assist employees in understanding how it feels to be unabie to

communicate our frustrations and anxieties, and maybe finding other
ways to express our feelings (F.A.T., video).

Environmental Barriers

in this section, | will discuss how environmental barriers place limitations
on people with disabilities; and also, to make the reader aware of any barriers
that may be taking place in their workplace, the stores where they shop, or any
other places that are accessible to people. First, let's icok at what
environmental barriers are. Environmental barriers are conditions which make
buildings, equipment or products inaccessible or not usable. A handicap
occurs when obstacles are imposed on a person which puts them at a
disadvantage.

Barriers that prevent the use of buildings are not caused by disabilities
that some people have, but because ptanners of buildings have ignored the
needs of a part of society. A barrier-free environment can increase the

independence of people with disabilities. On the other hand, an environment
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that precludes usage by persons solely due to their disabilities does not allow
those people to fully develop their potential. This, then, becomes a statement of
society’s view of the disabled primarily in terms of the person’s disability, not as
a person who happens to have a disabitity. Barrier-free environments will
improve the usability of buildings for all people, disabled and non-disabled.
9. BARRIERS CHECKLIST

Materials: barriers checklist, pen, or pencit

Activity: Have the employees to form small groups and access the

different buildings they frequent; for example, the workplace, the mall, a

grocery store etc., using the following checkilist:

Barriers Checklist

As | stated before, a barrier is something that makes it very difficult or
impossible for a disabied person to get into or around a building. is your
workplace barrier-free? The checklist below is a too! that could be used to
assess whether or not your workplace is barrier free. if the place where you are
employed is not barrier free, remember, most buildings can be changed to
accommaodate the disabled.

Barrier-Free

If the main entrance to the building has a ramp,
it is barrier free. If it has stairs, and no ramp, it . yes____no
has a barrier.
Are the door knobs of all main doors 3 feet from
the ground so that people in wheelchairs can __yes__no

reach them?

Do the hallways have handrails to help people
walk? No handrails are a barrier for somepeople. _ yes _ no

Parking Spaces: Are there parking spaces re-



served for disabled people? Are they near the
entrance to the building? Are they 12 feet wide?
Are there at least 2 out of every 100 spaces re-
served for people who have disabilities?

Are there curb cuts s that people in wheel-
chairs, people with baby carriages or shopping
carts can pass easily?

If your workplace has more than one floor,
does it have an elevator?

Does the elevator have Braille markers for the
fioor button? {Skip this question if your
building does not have an elevator).

Are there tactile markings (can be feit by touch)
cut in the sidewalk to warn people who are
blind?

Does the elevator have tight and bell signals
to help people who are blind or deaf t0 know
when the elevator is ready?

Are the doorways to all bathrooms at least
33 inches wide?

Are your sinks low enough for a wheelchair?
Are the telephones in the buitding accessible
to a person who is a wheelchair user?

Are the fire alarms low enough for people in
wheelchairs?

Are the grab bars in the bathroom stalls situ-
ated so that people can lift themselves from a
wheelchair to the toilet and back again?

Are the windows 24 inches or 28 inches from the
floor so that people who are short can see out?

Are there flashing lights for fire alarms so that
people who are deaf will know if there's a fire?

yes no

___yes

. yes

___yes

_._yes

____yes

___yes
___yes

___yes

___yes

. yes

___yes

___yes

no

no

no

no

no

no

no

no

no

no

no
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Count up the number of "yes” answers. Total number of “yes” answers

Count up the number of “no” answers. Total number of “no” answers

Here is how to figure out whether your workplace is barrier-free or not:

Multiply Number of Yes Answers x 100 = %
16

70% is a passing score (Barnes 73-74).

10. EXPERIENCING LIFE IN A WHEELCHAIR

Materials: Wheelchairs {(call places like the Cerebral Palsy Center,
hospitals, or rehabilitation agencies).

Activity: Employers and employees can take turns experiencing what it

is like to be in a wheelchair for a specified length of time. Include the
following maneuvers:

* traveling from one room to another

* negotiating stairs

* using a drinking fountain and/or the telephone booth
* going to the restroom (Gething 101).

The bottom line in these activities is to start an awareness program that
deals with the needs of the individuals who are disabled in the workplace.
Employers need to have training programs that will consistently improve job
performance. As the saying goes, “Knowledge is power," but giving away
knowledge is enpowserment. That is the duty of the trainer.

Whenever training occurs, the facilitator should always remember, less is

better than too much. This is best because individual attention spans and

interests vary. A trainer should use a variety of training methods to keep the



interest going. On the other hand, too many changes in a program may be
confusing.

Training involves growth. if growth is not evident in the individuals who
are being trained, it is important to find out what went wrong. Sometimes the
cause is out of the trainer’s control. Nevertheless, it is aiways good practice for
anyone in the training profession to have check points on how well their
program is working.

The activities that | listed are meant to be acted upon, to be used, not just
read. These activities suggest ways to involve yourself in experiences that
foster contact, empathy, and the gaining of information and responsive

behaviors toward individuals who are disabled.



Chapter HI

Undue Hardship

Undue Hardship

The Americans with Disabilities Act (ADA), as | have stated earlier,
prohibits employment discrimination on the basis of workers’ disabilities. The
reason | would like to reiterate the latter is to discuss who is covered by ADA
and who is not. Because of the wording of the law, many people seem to
interpret it based on their needs, instead of addressing individual cases, as | will
discuss in further detait in the next chapter.

While debated, haggled over, and honed by both employers and
employees before it was passed, ADA is not a panacea for either group. Many
have argued that the law is poorly drafted. This may be true, but like many laws
that are new, they have to go through a trial era, and revision process before
they are deemed satisfactory.

Generally, the ADA prohibits employers from:

+ discriminating on the basis of virtually any physical or mental
disability.

= requiring job applicants to take pre-employment medical
exams.

* asking job applicants questions about their past or current
medical conditions.

» creating or maintaining worksites that include substantial
physical barriers to the movement of people with physical
handicaps (Repa 8/40).

According to ADA, an employer must make reasonable accommaodations

for quatified individuals with disabilities, unless that would cause the employer

35



undue hardship. This proves very difficult and frustrating to the employer
because it is unclear what disabilities qualify for coverage under this law.
Before proceeding, let’s define undue hardship. By definition, it is “an action
requiring significant difficulty or expense" (Allen 69).

The ADA does not require employers to make accommodations that
would cause them undue hardship. To show that a particutar accommodation
would present an undue hardship, an employer would have to demonstrate that
it was too costly, extensive, or disruptive to be adopted in that particular
workplace.

The Equal Employment Opportunity Commission (EEOC), has set out
some factors that will determine whether a certain accommodation presents

undue hardship to a particular employer:

* the nature and cost of the accommodation.

* the financial resources of the employer - a large employer,
obviously, may reasonably be asked to foot a larger bill for
accommodations than a mom and pop business.

* the nature of the business, including size, composition and
structure of the workforce and accommodation costs already
incurred in a workptace (Repa 8/47).
it is not easy for employers to prove that an accommodation is an undue
hardship, as financial difficulty alone is not usually sufficient. Courts will look at
other sources of money, including tax credits and deductions available for

making some accommodations and the disabled employee’s wiltingness to pay

for all or part of the costs.
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Disabled Workers

According to several successful business people, a person with a
disability may prove to be the hardest and most conscientious worker ever
hired. As John Yeh, President of Integrated Microcomputer System states, the
difference between handicapped and other job applicants is only physical. His
company encouraged employers to look not at the applicants’ appearance, but
at their capabitities and hold them to high standards (Hudson 99).

Because many employers are having such a difficult time filling jobs,
disabled individuals are becoming an important part of the workforce. Today's
thin labor force makes disabled workers especially valuable. Employers are
finding that they are loyal and productive workers.

A disabled individual may undergo a three-step process to make a
smooth transition into the workforce. First, their skills and interests are
evaluated to place them in the appropriate work environment. Next, they are
taught the necessary skills for whichever job is chosen. Finally, on-the-job
coaching is made avaitable for those who need it. This step is often taken
advantage of by employers because it cuts back on training time.

All too often, we fail to look at history to see how it will shape our future.
American history is filled with extraordinary achievers who happened to be
disabied in some way. President Franklin Roosevelt, inventor Thomas Edison,
musicians Stevie Wonder and Ray Charles, and physicist Stephen Hawkings
are good examples. These are only a few talented individuals whose physical

limitations in no way prevented them from making major contributions to society.
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However, society has tended to look on successful people who are disabled as
special cases and not as representatives of a sizable minority population whose
capabilities have gone unappreciated.

ADA will require changes in the way businesses and public facilities
operate. Some of the changes will be physical and will cost money. Other
changes wilt involve individuals adopting new attitudes toward people with
disabilities. It can reasonably be considered good business practice, in general
and in the long run, to create equal access for the nation's disabled.

According to the U.S. Department of Labor:

* White men, for decades the majority of workers, will make up
only 45 percent of the total work force by the year 2000.

* Women, minorities, and immigrants will account for more than
80 percent of the U.S. labor force growth in the year 2000.

* the growth rate of the labor force in the year 2000 wilt be only
1.2 percent compared with an annual growth rate of 2.6
percent in the 1970s. In 1995, the number of Americans 18 to
24 years of age will bottom out at a littte under 24 miilion,
compared with a peak of 30 million in 1980.

+ One out of three people will be 50 years of age or older by the
turn of the century. The largest age group of workers will be
those who are 35 ta 54 years old. (Allen 2)

All of these changes mean, due to projected shortages, previously
underutilized segments of the labor force, such as women, minorities, elderty,
and disabled workers, now will be actively recruited by businesses and
industries.

One Company’s Experience

Kreonite, a manufacturer of darkroom equipment in Wichita, Kansas, with

$30 million a year in sales, hired its first disabled workers 20 years ago and two



of that first group are still there. Today, people with cerebral palsy, mental
retardation, mental illnesses, and various sensory impairments make up 15
percent of the company’s work force of 240. The company says it is motivated
by business needs, not altruism, to hire disabled workers. Kreonite's
experience has been overwhelmingly positive.

Wichita has a tow unemployment rate of around 4 percent and is home to
several big aircraft makers that can pay skilled workers more than Kreonite
does, so workers are hard to find. tn the 1980s, the company was losing one in
every three production workers a year, at a turnover cost of about $1,000 per
worker. Partly as a result of hiring more disabled workers and accommodating
them better, Kreonite's annual rate of turnover is down to one in ten, which is a
big savings for the company (Personnet Journat 46).

Barriers

Historically, there are many barriers that would prohibit disabled
individuals from working or losing their jobs. Recently, | met a young man who
was an ex-Marine. He told me that he was honorably discharged because he
fell into a hole and "tore up” his knee. It made me wonder how easily one could
lose their career at the snap of a finger and a sudden mishap. According to the
Marines, this young man is no longer valuable because he is now deemed
disabled.

During World War II, American industry recruited women and physicaily-
limited people in targe numbers to keep production going while the “able-

bodied” male population was fighting overseas. When the war ended, many of
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these workers and particularly the disabled lost their jobs to returning soldiers.
The wartime employment opportunities that brought thousands of these persons
into the workforce for the first time disappeared almost overnight.

Solutions for Today's Employment

Demographic research indicates that women will continue to increase
their participation in the workforce, up to 47.5 percent by the year 2000. Many
companies have already responded by recruiting heavily among female college
students, grooming current femaie employees for promotion, and revising
benefit packages to better serve working mothers. Members of black, Hispanic,
and other American minority groups will represent the largest percentage of
new workforce additions between now and the end of the century. Businesses
are responding te this by stepping up recruiting and training programs and
company-wide seminars on managing cultural diversity. Shortages of young job
entrants have prompted other employers to encourage workers to remain
longer on the job, or even return to the job after retirement (Hudson 102).

These are only a few practices a business can undertake to improve their
competitiveness in the labor market. The disabled community is another
potentially important source of capable new workers. This group could be weli
suited to the economy'’s shift toward service occupations. According to
companies who have hired disabled individuals, such persons are highly
safety-conscious, reliable, loyat, and motivated employees who perform well on
the job and who tend to keep their jobs. In fact, a recent survey of the hotel and

restaurant industry concluded that hiring disabled workers could alleviate the
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problem of high turnover. In 1981, an employee survey by the Dupont
Company found that disabled workers’ safety and performance records
matched or surpassed those of their able-bodied counterparts. In 1987, a
Harris poll of managers of disabled employees gave them a good or excellent
rating on their overall job performance, and that nearly all disabled employees
did their jobs as well as or better than other empioyees in similar jobs. The
study also found that eight out of ten department heads and front-line managers
feit that workers who had a disability were no harder to supervise than able-
bodied employees (San Antonio Business Journal 2).

In spite of this, the handicapped person born in this century, and the one
to come, has more in his or her favor than any disabled individual ever had
before. Profound changes in the kinds of jobs available, and changes in
prospect for the immediate future, give them more than an even chance to live

and work with dignity in free and open competition with their co-workers.




Chapter IV
The Court System and ADA

One of the most heinous forms of discrimination is segregation.
Segregation, however, is not thought of as debilitating. About forty years ago,
there was a Supreme Court case titled, Brown v Board of Education. This case
iHustrates how segregation affects one’s heart and minds in a painful manner.

In this case, a little girl named “Judith” tells a story of how she was
segregated and discriminated against throughout her life because of her
disability. Her first experience of this began when she was only 5 years old.
Judith was proudly being pushed in a wheelchair by her mother to her local
public school. She was about to enter kindergarten. Not only was this her first
day of schoo!, but the first time she was to experience the hatred and
discrimination that many people possess due to fear and ignorance. When she
reached the front doors of the building that contained the wealth of knowledge
she s0 longed to obtain, she was greeted by the principal. The principal
refused her admission because she was considered a “fire hazard.” As a result,
she was forced to be homeschooled three times a week for 3 1/2 years.

Discrimination against disabled people can have fesounding effects.
Practices and policies that exclude and segregate individuals with disabilities
have been justified by having “good intentions.” The innate biological and
physical “inferiority” of disabled people is considered apparent, but this served
only to justify the exclusion and segregation of people with disabilities from all

aspects of life. Ironically, the social ramifications that have been attached to
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being disabled often bear no relationship to the physical or mentai limitations
imposed by the disability. For example, being paralyzed meant the inability to
walk; it meant being excluded from public schools, being denied empioyment
and even being deemed unfit to be a parent (Harrison 10).

As “Judith” entered mainstream society, she continued to feel the
negative impact of segregation and discrimination. Her story describes the
inability to filter into what is thought of as a normal world. As a teenager, she
was not allowed to travel with friends on the bus because it was not accessible.
At her graduation ceremony from high schooi, the principal did not aliow her to
accept her diploma on stage, simply because she was in a wheelchair.

This case makes it apparent that false presumptions, generalizations,
misconceptions, ignorance, and fears will make it difficult for an individuail with
disabilities to enter mainstream America. Recent studies have focused on post-
school outcomes of students with significant disabilities which have contributed
to our understanding about the challenges they face when seeking
employment, post-secondary education, and living arrangements.
Unfortunately, post-school outcomes are often dismal with regards to
individuals with disabilities. They tend to experience chronic unemployment,
continued dependence on their families and service providers. All of these may
lead to isolation (Getzel 39).

Making the transition from school to adulthood is difficult, as shown by
the case of Judith. At age 19, Judith was denied admittance into her college

dormitory because she was in a wheelchair and needed assistance. She did



not allow this incident to deny her a college education. Judith went on to
receive a degree in education, but the obstacles continued to get in the way. At
age 21, Judith was denied a teaching certificate because of “paralysis of both
lower extremities sequelae of poliomyelitis.” Having no idea what sequelae
meant, she looked it up in the dictionary only to find out it meant “because of.”
This made it obvious that she was being discriminated against because of her
disability.

Apparently Judith is not the only person with a disability to whom this has
happened. She is only one of many who have fought for the rights of
individuals with disabilities and won. Unfortunately, there are many cases that
are in litigation because society fails to treat everyone equally.

Cases

The remainder of this chapter will cite six different types of disability-
related cases and their outcomes. While researching the ADA topic, | found
many interesting and pertinent articles. Since ADA is such a vast area that
continues to grow, due to many different situations occurring within society each
day, the cases that have been chosen reflect the comptexities that one has to
contend with on a daily basis.

An unusual case took place at the University of Minnesota (U of M).
Several years ago, the U of M School of Sacial Work had been trying to enforce
a law to ban the use of fragrances and scents to protect students and staff with

multiple chemical sensitivity (MCS). The policy received a great deal of support
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from those who suffered from this disorder, but a few students felt the ban was
unfair.

The policy to discontinue the use of fragrances and scents went into
effect after a staff member became severely ill and had to be treated. After the
incident, the university banned the use of fragrances in certain areas.

They were able to do this because under section 504 of the ADA, entities
such as universities are required to rhake reasonable modifications in their
policies and practices to accommodate disabled individuals (ADA Compliance
2).

Doe v Kohn, Nast, and Graf

This case involves the protection by ADA of asymptomatic employees
who are HIV positive. They are protected by Title | of the ADA. A Philadeiphia
lawyer whose name was protected because he was HiV positive, sued his
former employer for allegedly discriminating against him by not renewing his
contract after learning of his condition. The firm claimed Doe was fired because
of unacceptable performance. They also stated that Doe could not sue under
ADA because he did not have any symptoms of full-blown AIDS and had not
disclosed his condition to the firm. Doe's disease did not affect his ability to do
his job.

The court sided with Doe. It ruled that asymptomatic HIV infection is a
disability because it affects a major life activity, in this case, the ability to

reproduce. The ADA defined disability as a physical or mental impairment that
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substantialty limits one or more life activities, and reproduction is listed as such

an activity (ADA 5).

Morgan v City of Albuguerque

Does ADA protect those who are associated with the disabled?
Obviously, the answer is no. Linda Morgan filed suit against the city of
Albuquerque and lost. She felt she was discriminated against because of her
relationship with people with disabilities. She also asked for a retrial because
the defense requested that two jurors be stricken from their duties due to their
association with disabled people. The ADA is intended only to remove
discrimination against physically disabled people (ADA, 27).

Graehling v Village of Lombard

John Gragehiing alleged that he was coerced into resigning from his
position as police officer for the Village of Lombard because of his alcoholism,
depression and post traumatic stress syndrome. Four years after being
suspended for hitting a prisoner, he puiled a gas pump out of the ground twice
at a service station when he forgot to withdraw the gas nozzle from the tank of
his police car and drove off. As a result, the deputy chief of police told
Graehling that he would have to sign a letter of resignation or be sent home as
unfit for duty due to an off-duty injury. Graehling signed the letter, which stated
that his resignation would take effect approximately two and a half years later.
Several months later, Graehling was reassigned to the property room, where he

was responsible for processing and transporting evidence. Nine days before
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his resignation took effect, Graehling unsuccessfully petitioned to rescind the
letter.

The village and deputy chief of police moved to dismiss the ADA claim,
arguing that it was based in part on acts that took place prior to the ADA's
effects that did not violate the ADA. The court granted the request.

The ADA does not apply retroactively. The court stated that neither the
denial of Graehling’s petition for recession nor his termination were covered by
the ADA (ADA 33).

In the Matter of Baby K

This case answers the guestion, "Does discontinuing treatment for

severely disabled babies violate ADA?"

| Baby K was born in 1992 with anencephaly (a congenital defect that
causes the brain to have limited functions). This prohibited her from seeing
and hearing. She did possess brain functions that enabled her to feed and
breathe, which normally enables infants to live for a few days after birth, but
Baby K's other bodily functions were normai and she was able to gain weight
after her birth.

Because she had difficulty breathing when she was born, the hospital
placed her on a mechanica! ventilator at her mother’s request. The hospital
attempted to override her wishes by seeking declaratory judgment from the U.S.
District Court for the Eastern District of Virginia. The hospital wanted assurance
that they did not violate the infant’s rights. The court refused, citing the ADA and

other laws.
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The hospital admitted that the reason they wished to deny treatment was
because of Baby K's anencephaly. The court found that the infant, as a
disabled person under the ADA and the Rehabilitation Act was qualified to
receive treatment just as a person with AlDS, despite poor long-term prospects
of living.

Conclusion

After researching and reading all of the information | have listed in this
paper, it boggles my mind to see how closely related The Americans with
Disabilities Act is to the Civit Rights Act. 1t is like living in the sixties all over
again. If this is an indication as to what minorities and women have had to go
through to have a voice, and a real role in the workplace and the world, it is
unfortunate to note that disabled individuals have a long road ahead of them.
The fight for equal rights for women and minorities is not over, and it is a uphill
battle everyday. We have gone through the fight for more than 200 years. {f you
fight hard enough and scream loudty enpugh, eventually someone will feel the
punches and hear you at the same time.

One quote | kept hearing throughout the 1996 elections was, “One vote,
one voice.” This is true, if we get the right people in office, those who see, hear
and feel our dilemma and sympathize with our situations enough to do
something about it, we may then become a cohesive nation.

To live in a discrimination-free environment may not happen in my life-
time or my children’s, but i have faith that some day it will happen. Several

years ago, | worked at Federal Express. [ had just moved to llinois from Fiorida,
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and my husband and | decided not to live in the city (Chicago), but to live in the
suburbs. | was not only new to the area, but | was new to the company and | did
not know anyone. After | started to work at Federal Express, | met many nice
people, but one in particular by the name of “David.” “David’ was the kindest,
the most sincere, and lovable person | had ever met. | would not have gotten to
know these qualities had | let my fears get the best of me. “David” has Multiple
Sclerosis (MS). He did not have fuil controf of his arms and, his legs were
virtually immobile, but he refused to use a wheelchair or crutches to assist him
in walking. He wanted to be treated “normally.”

When | first met him, | had just found out that | was pregnant. Everyday,
he had something kind and warm to say. He would not only taik to me, but he
would say a few kind words to my unborn child. Sadly, | was afraid to allow him
to pet my stomach because | thought that my unborn chitd would be affected.
As an educated adult, | now look back and think how ignorant of me to have
thought that MS was contagious. Even at the time, | knew better, but allowed so
many fears and misunderstandings to take control of my mind and my feelings.

After getting to know “David” the person with a disability, | was angry with
myseif, but at times, relieved because | now understood him and the disease.
Every time | see someone with a disability, | think of him because he taught me
how to see people for who they are, not what they represent. If everyone is as
fortunate as | am to have “David” as a friend, it will help to eliminate the

prejudices, and the discriminations.
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