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Foreword 

A deeper responsibility falls upon those 

appraisers who spotlight the profession by testifying 

in courts. They not only perform in public but their 

testimony is recorded permanently to be analyzed by 

legal experts and judges where inadequacies may 

reflect unfavorably on all who practice the 

profession. Greater preparedness, deeper integrity, 

and a higher level of professionalism is required. 

Verbalizing an appraisal in public and fending off 

the thrust of skilled attorneys ascend to the highest 

level of the profession. Those appraisers must also 

remember, though, that they do not control the 

courtroom, the jury, or the verdict. The very best 

performances will sometimes be rewarded with 

unfavorable decisions and justice is sometimes 

accomplished when the expert opinion is not 

accepted . The true test of the courtroom appraiser 

is that the integrity and reputation of the profession 

remain intact or is heightened after the trial closes. 



The Appraisal Profession 

The real estate appraisal profession is 

relatively young and suffering growing pains, 

strugg ling for consistent standards and codes of 

1 

conduct. The profession is inconsistent in that it 

has been governed by varying organizations with 

different standards, and voluntary membership was 

required before even those standards were applicable. 

Non -ali gne d appraisers were subject only to the rules 

and r egula tions of state real es tate commissions and 

local boards of realtors in some areas and not 

regulated at all in others. 

The passing of the Bernard Act, a Federal bill 

designed to regulate appraisals completed for any 

go vernment agency will, in this authors view, upgrade 

the profession. St a t e certification, in compliance 

with the bill, will place appraisers subject to the 

review of other appraisers and assist in the 

development of consistent standards. Appraisers, 

bank and mortgage loan offices, underwriters, and 

others involved in the app r aisa l profession will, for 

the first time, be pla ying under consistent rules 

and gui delines. The mandatory testing sys tem will 
/ 
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undoubtedly weed out some part - time practitioners who 

do not possess the background or necessary education 

to perform adequate appraisals . 

Only time will tell how thorough the cleansing 

process will be but any regulation would have to 

improve an almost totally unregulated profession. 

Those appraisers who survive will find their services 

in greater and greater demand as banks and thrift 

institutions come under increased Federal scrutiny. 

The future for the professi o nal real estate appraiser 

has never looked brighter . 
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Review of the Material 

Most of the material written about preparing 

for and presenting valuation evidence as a witness 

has been formulated by the legal profession. Thus, 

being prepared by and directed toward attorneys, 

much of the material is of little value to appraisers. 

The material directed toward appraisers is generally 

articles in professional journals or compilations 

of articles published in book form. 

Most real estate appraisal organizations publish 

pamphlets that give general information about court 

testimony such as, "Is the Appraisal Witness 

Qualified?" published by the Society of Real Estate 

Appraisers in Chicago. These pamphlets generally 

discuss the organization's rules governing court 

testimony and give a sampling of questions that an 

expert witness might expect. Even such comprehensive 

texts as The Appraisal of Real Estate published by 

The American Institute of Real Estate Appraisers 

devotes little if any space to the litigation 

specialist. 

Perhaps the most complete text dealing with 

litigation is J. D. Eaton's, Real Estate Valuation 

in Litigation published by the American Institute 

of Real Estate Appraiser in 1982. It, however, is 



not written for the beginner and is not totally 

devoted to litigation. The work covers subjects as 

diverse as "the cost approach" to "construction of 

the public improvement" to "leasehold valuations." 

The text is well written and is capable of solving 

many litigation problems for the experienced 

appraiser. 

Some state agencies with condemnation 

responsibilities publish manuels for their employer's 

use. These manuels are usually obtainable and are 

very useful in that particular state. An unusually 

informative manuel is published for Iowa employees 

by the American Society of Appraisers and The 

International Right of Way Association. It is 

entitled "The Appraisal of Real Estate for Eminent 

Domain Acquisition" and is available through ASA. 

Most creditable appraisal texts have a small 

section on court work and any attorneys office will 

be stocked with legal books covering the laws of 

eminent domain and what is expected of expert 

witnesses. 
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Court Appraisals 

Appraisals for the courtroom are not different 

from those normally prepared for other clients . The 

three approaches to value universally used are still 

applicable but the appraiser preparing for court must 

investigate everything about the property; comparable 

sales, data used, and methodology, in greater detail. 

A small item considered irrelevant by the appraiser 

may be expanded by an attorney until it becomes highly 

relevant in the eyes of a lay jury. Ceiling hei g hts, 

types of doors, and location of closets may be twisted 

by a cross examiner to tear at the credibility of the 

witness. Copious notes should be prepared by the 

witness and kept close at hand to the witness stand 

in case of need. 

For a lay jury, the cost approach is the most 

easily explained and understood appraisal method and 

should be used whenever possible. Even though it ma y 

not be the most applicable approach in certain 

instances, it should be utilized to support market 

and/or income analyses. Explaining the theory of 

substituti o n is much easier than trying to rationali z e 

the st a bilization of an income stream or explain 

adjustments in the market approach. The old KI S S 

formula is never more relevant than in the courtroom. 

/ 
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Market Value 

Although appraisers are concerned with more than 

one type or definition of value, fair market value is 

usually the ultimate goal in court. Fair market value 

is defined by the American Institute of Real Estate 

Appraisers as follows: 

The most probable price in terms of money 

which a property should bring in a competitive 

and open market under all conditions requisite 

to a fair sale, the buyer and seller, each 

acting prudently, knowledgeably, and assuming 

the price is not affected by undue stimulus. 1 

The definition continues: 

Implicit in this definition is the consummation 

of a sale as of a specified date and the passing 

of title from seller to buyer under conditions 

whereby : 

1. Buyer and seller are typically 

motivated. 

2. Both parties are well advised and 

each acting in what they consider their 

own best interest . 

3. A reasonable time is allowed for 

exposure in the open market . 

4 . Payment is made in cash or its 

equivalent. 
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5 . Financing, if any, is on terms generally 

available in the community at the 

specified date and typical for the 

property type in its locale. 

6. The price represents a normal 

consideration for the property sold 

unaffected by special financing, amounts 

or terms, services, fees, costs , or 

credits incurred in t he transaction. 2 

Webster's definition of market value is, "A price 

at which both buyers and sellers are willing to do 

3 business." The definition is basically the same in 

all free enterprise type dictionaries and appraisal 

handbooks but can vary in some states. 

The approaches to value, which are designed to 

provide an orderly process for applying data obtained 

from the market to a property_!_.!!_ the market, should 

provide that market value after reconciliations. 
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Reason for Argument 

Situations constantly arise where resolution of 

a dispute involving value is decided in a court of 

law. These would include ad valorem taxation, eminent 

domain, tax deductible donation, damages, fraud, 

partition, and estate division. 

Ad Valorem Taxation 

Money is raised for the welfare of the public 

through county and city government by the levy of 

taxes on real estate based on value. Theory is that 

persons who own more expensive real estate are more 

able to pay than owners of lesser property, thus 

real estate valued at $200,000.00 would be subjected 

to higher taxes than $50,000.00 property. A constant 

percentage is then taken of each market value 

according to class, such as residential, commercial, 

or farm land. The percentage amount is known as 

assessed value and is the amount upon which taxes are 

based. The total individual budget to be derived from 

real estate taxes is then divided by the total 

assessed valuation in the jurisdiction to arrive at 

what is called the millage rate, which is expressed 

in 1/lOOO's. The millage rate is then multiplied by 

each individual assessed value to determine the taxes 

payable. For example, a millage rate of .088 mills 
/ 
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applied t o an assessed valuation of $12,500.00 would 

produce a t ax liability of $1,100.00 . Failure to pay 

ad valorem taxes results in loss of owne rship. 

Disputes arise in both the setting of the millage 

rat e and the establishment of market value . Since 

the millage rate is usually set by public officials, 

general discontent usually r esu lts in the election of 

new officials; individual owners have the option of 

contesting market value in court where a jury or 

commissioner declares va l ue after considering the 

testimony of appraisers. 

Eminent Domain 

The right to take private land for public use 

is the right of the sovereign, the United States 

Government and may be passed down to other entities . 

Eminent doma i n is not gran ted by the Constitution 

but is a result of an 1875 Supreme Court decision 

upholding that right of the federal governmen t. 

Condemnation is the process or proceeding through 

which title to the property is acquired and 

compensation is paid. The fourteenth amendment of 

the United States Constitution reads in part, "no r 

shall a ny state deprive any person of life, liberty, 

or p r ope rty without due process of law . 11 4 The 

wording of this amendment ha s been interpreted by 

the courts as r eq uirin g payment of ~ u st co mpensat ion 
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for the taking of private property for public use. 

According to J. D. Eaton, M.A.I., in his book, Real 

Estate Valuation in Litigation; "It has been up to 

the courts to interpret and defin e the term , and they 

have generally held that just compensation is measured 

by market value . 11 5 In Olson versus U.S., the United 

States Supreme Court stated: 

•••• in our society, the fullness and 

sufficiency of the securities which 

surround the individual in the use and 

enjoyment of his property constitute 

one of the most certain tests of the 

character and value of the government . 

••• no private property shall be 

appropriated to public uses unless a 

full exact equiva l en t for it be returned 

to the owner, aptly expresses the scope 

of the constitutional safeguard against 

the uncompensated taking or use of private 

property for public purposes. 6 

Since value is debatable, and the landowner is granted 

court relief, eminent domain court is an arena where 

the appraiser is found. 

Most of the data and rules presented in this 

booklet pertain to eminent domain court. 
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Tax Deductible Contribution 

The value in tax deductible contribution 

appraisal reports is sometimes inflated. The appraisal 

professional must use the same integrity and care in 

preparing these reports as any other. Although the 

value reported may seem innocuous to the public 

generally, the appraiser must abide by the same rules 

and codes as with any other report. The Internal 

Revenue Service depends on the report for guidance 

and faulty appraisals may result in severe penalties. 

Damages 

Determining "if" and "how much" in damage suits 

is another area where the service of appraisers is 

required. Owners of real estate and chattels are 

sometimes injured as a result of the actions of 

others, even if well intentioned, and appraisers are 

employed in order to determine the validity and/or 

the amount of the claim . 

Fraud 

Failure of brokers and sales people to reveal 

latent defects or other detrimental conditions in 

properties sometimes results in charges of mis-

representation and fraud. The difference in the 

amount paid and the actual value of the property as 

it existed at the time of the sale is the amount of 
/ 
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the monetary damage. To determine that amount, the 

service of appraisers is usually required. 

Partition 

When conflicts arise among co-owners of property 

and continued co-ownership becomes impossible, courts 

are sometimes asked to partition the property in 

equal amounts. The opinion of appraisers is obviously 

necessary for making that decision. 

Estate Division 

Value must be determined when dividing community 

property. Property must be divided during divorce 

proceedings , following the instructions of a will, 

or in settling disputes between rival claimants. The 

court is the last recourse in these situations, and 

the public testimony of appraisers is required. 
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Highest and Best Use 

Highest and best use is defined, according to 

the American Institute of Real Estate Appraisers as: 

"the reasonably probable and legal use of vacant land 

or an improved property, which is physically 

possible, appropriately supported, financially 

feasible, and that results in the highest value. 117 

Appraisers, owners, developers, and others 

involved with real estate do not determine highest and 

best use. The market place determines highest and 

best use within the parameters of supply and demand. 

It is then the appraisers duty to analyze and 

interpret market forces impacting on the property 

being appraised and recognize that most profitable 

use. 

If the property is vacant, what improvement that 

could be built results in the greatest profitability? 

If the property is improved, would a prudent owner 

demolish the improvement to rebuild or alter the 

improvement to the point of being able to change the 

use? The courts have universally held that property 

acquired under the sovereign's power of eminent domain 

is to be valued in recognition of its highest and 

best use. In the case of a partial taking, a 

d ete rmination of highest and best use must be made in 

/ 
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both the before and after condition. 

According to J. D. Eaton in his book, Real Estate 

Valuation in Litigation: 

the appraiser must keep in mind that 

the estimate of the property's highest 

and best use in the after situation is 

a totally independent study of the 

property, not a modification of the 

study of the property's highest and best 

use in the before situation. If the 

appraiser does not estimate the 

property's highest and best use 

correctly, in both the before and after 

situations, it will be impossible to 

estimate the property's value correctly.8 

In projects such as major highway construction, 

estimating highest and best use in the after condition 

may be especially difficult and could require travel 

to examine similar completed projects. Eminent 

domain work does not come cheap. 

justify the work and vice versa. 

The fee should 

The Appraisal of Real Estate states that 

"consistent use affirms that a property in transition 

to another use cannot be valued on the basis of one 

use for land and another for improvement.
119 

Not complying with the consistent use theory 
/ 
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can lead to cross-examinations as in the following 

example. 

"Mr. Appraiser, what in your opinion is the 

hi g hest and best use of this property?" 

"Well, the zoning is commercial but this 

residence is still in good condition and very usable." 

"Shall I repeat the question?" 

"Commercial purposes." 

"But you valued the house as a residence." 

"It's very livab le." 

"But you valued the land as a commercial lot." 

"It is commercial." 

"But you added the two values together for your 

total before value." 

"That's right." 

"You can't have it both ways, Mr . Appraiser!" 

This appraiser obviously violated the consistent 

us e theory. Convincing a jury that a livable 

residence contributes little if any value to the land 

or is even a detriment to the land can be difficult 

however, and simple examp les and analogies should be 

prepared and rehe arsed prior to court. 

Interim Use 

A property's highest and best use is not locked 

in stone and could have a high probability of 
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changing in the foreseeable futur e . A property or 

group of properties may be in such a state of 

transition that it is economically unfeasible to 

develop them in the old use but not yet financially 

feasible to develop them in the impending or future 

use. 

The Appraisal of Real Estate states "the use to 

which a site or improved property is put until it is 

ready for its future highest and best use is called 

an interim use. 1110 It is perfectly acceptable for 

a property to have two highest and best uses; one 

for the short term and another permanent one. Land 

held for future development or speculation is a 

legitimate highest and best use before the courts. 

It would be silly for a developer not to sell hay or 

pasture cattle on land held for future development. 

Some attorneys, however, will inevitably argue that 

if it looks like a duck, it ' s a duck, and if it's 

fenced, it's agricultural property. 
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Land Use Restrictions and Regulations 

When preparing for court, an appraiser should 

always consult public records t o identify easements, 

rights-of-way, and public or private restrictions that 

affect the pr ope rt y in any way . It would be very 

embarrassing to declare h ighest and bes t use as 

residential development and later have a c r oss ­

examining at torney explain t hat a watershed district 

holds an easement in gross and no residential 

construction is allowed. 

Since the highest and best use estimate must be 

for a legal use, all land use regulations affecting 

the p r operty being appraised and the comparable 

sales including zoning requirements are of utmost 

importance to the appraiser . Zoning maps may be 

obtained from most l ocal zoning authorities. These 

maps and the current zoning l aws should be reviewed 

right up to t he effective date of the appra i sal as 

they sometimes change f ro m board meeting to board 

meeti n g . 

Most factors which influence value are influenced 

by land use regulations or the lack thereof. Some of 

the others are env i ronmental statements, flood control 

mana gement, building codes, parking o rdinances, land 

u se plans, and rent controls . When e ven possibly 

/' 
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not a place to learn! 
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The witness stand is 

Some properties do not conform with current 

zoni ng usually be cause they were in existence prior 

t o controls going in to effect . These properties are 

in a nonconforming use which is defined by J . D. 

Eaton as: 

a use which was l awfully established 

an d maintained but which, because of a 

subsequent change of a zoning ordinance, 

no l onger conforms to the use regula ti o ns 

of the zone in which it is located. A 

n onconfo rming building , or nonconforming 

por tion of the building , shall be deemed 

to constitute a nonconforming u se of the 

land upon which it is located. Such 

use s preclude additions or changes 

without municipal approva1. 11 

Nonco nformity can have a tr eme nd o us effect on value 

especially if the nonconforming use has to terminat e 

upon transfer of the real estate . Eaton further 

states, " if a nonconforming use exists, the ap praiser 

must extensively investigate and anal y ze the specific 

ordinance provisions governing nonconforming uses and 

d e termine how the nonconformity affects the market 

value of the property ." 12 
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A partial taking of real estate may cause the 

remainder to be placed in a nonconforming situation 

or even render the remainder useless due to set-back 

requirements. Be thorough! 

In some instances, the court may allow the 

appraiser to consider the possibility and probability 

of a zoning change but none to date hav e allowed the 

property to be appraised as if it were already 

rezoned. 

Most courts have agreed that the true issue is 

not the value of the property for the use which would 

be permitted if the amendmen t were adopted. Zoning 

amendments are routinely made or granted, however, a 

purchaser would rarely pay the price the property 

would be worth if the amendment was in effect. Zoning 

amendments are usually decided by politicians and no 

matter how probable the acceptance of the amendment 

may be, an element of uncertainty remains and has 

an affect on the selling price . In permitting proof 

of a probable amendment, the law merely seeks to 

recognize a fact, if it does exist. If the parties 

to a voluntary transaction would, as of the date of 

taking, give recognition to the probability of a 

zoning amendment in agreeing upon value, the law 

will allow that fact to be considered . 
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Courts and the Expert Witness 

Mississippi Rules of Court states, "if scientific, 

technical, or other specialized knowledge will assist 

the trier of fact to understand the evidence or to 

determine a fact in issue, a witness qualified as an 

expert by knowledge, skill, experience, training, or 

education, may testify thereto in the form of an 

opinion or otherwise." 

This rule of evidence, written basically the 

same in all the states, welcomes expert witnesses 

including appraisers, into court proceedings. They 

have not always, however, left favorable impressions. 

"The problem of inflated appra i sals has been 

extremely serious, threatening to bring the profession 

into disrepute." This statement by Dr. Richard 

Rickert indicted a few personal property as well as 

real estate appraisers. How widespread the problem 

is continues to be debated. 

What do some judges really think about real 

estate appra i sers testimony? One judge stated in 

open court; 

Valuation of real estate may be an art, 

but it is not an e x act science. An 

opinion of a real estate appraiser as 

to land values is not a matter so 

/ 
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apodictically exact as not to be 

susceptible, in all honesty, to wide 

variation from that of his fellows . 

Granted that such evidence almost 

always offered in these cases is 

highly unsatisfactory as a basis for 

a jury verdict supposed to represent 

a just and accurate award of dama ge s, 

no alternative mode of proof has yet 

been devised and until it is, those 

areas of the law wherein resolution of 

fact issues is left to a jury of laymen. 15 

If that judge is waiting for an "alternative 

mode of proof," his wait may be eternal. 

From the Supreme Court: 

The value compensable under the Fi f th 

Amendment, ther e fore, is only that value 

which is capable of transfer from owner 

to owner and thus of exchange for some 

eq uivalent . But since a transfer brought 

about by eminent domain is not a voluntary 

exchange, this amount can only be 

determined by a guess, as well informed 

as possible, as to what the equivalent 

would probably have been had a voluntary 

excha nge taken place . 16 
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Granted, some appraisers are not profess ional and 

some are not accurate, by choice or lack of judgement, 

but medical doctors with degr e es that cover the wall 

often disa g ree about causes of death and other medical 

procedures. Experts can and do disagree. The fact 

is, there will never be an alternative method for 

determining value; thus, the courts need appraisers 

and will continue to need appraisers in increasing 

numbers. 
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Property Rights 

Ownership of real estate is not always absolute 

and is dependent upon the type or types of interest 

a person holds in the property. There is a difference 

in an estate in real estate and an interest in r eal 

estate; a difference in fixtures and trade fixtures; 

and even a major difference in the definition of 

real estate and real property. It is imperative for 

owners and especially for appraisal practitioners 

to fully understand and identify these different 

estates, interests, and definitions in order to 

successfully complete appraisal assignments. It is 

true that "unde r all is the land" 17 but the ownership 

of land is divisable into not only physical 

categories but legal as well . Certain ownerships 

may last forever and be inheritable for future 

generations while others may end upon a designated 

event. Estates may exist only as long as the owner 

uses it for a specific purpose o r refrains from using 

it for a specific purpose . Additionally, the 

interest one owns ma y be reduced by the interest 

others own in the property . It is the purpose of th is 

chapter to define these critical terms and discuss 

how the y affect the use of real estate and even owner ­

ship itself. 
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Real estate is defined, according to the American 

Institute of Real Estate Appraisers, as "the physical 

land and appurtenances including structures affixed 

thereto." 18 It is perhaps more completely defined by 

Fillmore W. Galaty as "the earth's surface extending 

downward to the center of the earth and upward into 

space, including all things permanently attached to 

19 it by nature or by people." So by either 

definition, real estate includes not only the land 

itself and its physical components as provided by 

nature, but also man-made permanent improvements 

on and to the land. Improvements would include not 

only buildings but also streets, utilities, sewers, 

and other man-made additions. 

While the term "real estate" applies to physical 

features, real property includes that and more. 

Defined by Galaty, real property is "the earth's 

surface extending downward to the center of the 

earth and upward into space, including all things 

permanently attached to it by nature or by man, as 

well as the interest, benefits, and rights inherent 

20 in the ownership of real estate ." Real property 

includes ownership not only of the physical features 

but includes the legal rights as well . These rights 

would include the right of possession, the right to 

control the property within legal parameters, the 
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right to enjoyment of the property in a legal 

manner, the right to keep others from entering o r 

occupying the property, and the right to dispos e of 

it . The right to mortgage, lease, trade, explore, 

cultivate, share, trade, or give away is also 

included. So even though full ownership of real 

estate mig h t be assumed, any of these rights may be 

restricted or subject to the rights that others may 

have or that a grantor may reserve for himself such 

as the rights to minerals or natural resources 

located on or beneath the surface of the land. The 

~ way to ever be absolutely sure what rights are 

present is to check the chain of title . This service 

is usually performed by a licensed attorney and then 

further guaranteed by a title insurance company. 

It is not only essential to be aware of what 

legal rights are acquired with the real estate but 

also what physical ame n ities are to be transferred. 

The definition of real estate denotes permanency yet 

other movable items a r e usually p r esent. A 

misunderstanding about what items transfer and what 

items remain with the grantor ma y result in lawsuit 

and acute losses. Movable items are generally define d 

as personal property, personalty, or chattels, and 

are usua l ly not transferred with real estate unless 

ca lled for in an agreement to sell and purchase. It 
/ 
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is also imperative that the appraiser know exact ly 

which physical features are to be app ra ised . 

Fixtures were once classified as personal 

property but have since been permanently attached to 

the real esta te so that the article is now r egarded 

as real estate. For example, a tree g r o ws in the 

forest and is real estate. The tree is cut, sawed, 

planed, and finished into lumber and is now personal 

property. The lumber is then used in constructing 

a building and becomes a fixture. Since a fixture 

is classified as real estate, it becomes a part of 

the purchase and a part of the appraisal. 

A trade fixture i s not as simple. Defined by the 

American Institute of Real Estate Apprai se rs, it is 

"an article owned and attached by a tenant to a 

rented space or building for use in conducting a 

business. Thus, trade fixtures are not real estate 

and are not endowed with the rights of real property 

ownership." 21 

Shelving applied to the walls of a rented retail 

outlet for the purpose of displaying shoes could fit 

the definition of both real estat e and personal 

property. In decid ing the question, courts wou ld 

consi der the following: 

1. Was there a written agreement? 

2. The method of annexation. / 
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3. The adaption of the article to the real 

estate . 

4. The intent of the parties. 

These four questions are called the tests of a 

fixture . If the court considers the article a fixture 

and thus real estate, it remains with the building; 

if personal property, it belongs to the tenant. 

The word " estate," which defines a right or 

interest in property, evolved from the old English 

feudal system where all land was state owned. The 

king merely appointed favored nobles to tenant the 

land for him . The noble in turn collected serfs or 

slaves to perform the labor. Returns from the land 

were the property of the king, with the noble 

collecting a share for management. This arrangement 

was probably the first form of leasehold estate even 

though the contract was verbal, unilateral, and 

existed at the pleasure of the monarch . When the 

noble died, his family retained no interest in the 

land, and the king merely appointed a new manager. 

That system evolved into the United States method 

of free ownership of land which is called the allodi a l 

system. Even though this country enjoys the most 

liberal system known to man, ownership is still 

subject to certain government powers such as taxa tion, 

police power, eminent domain, and escheat. These 
/ 
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restrictions are placed on private ownership for the 

general welfare of the public. In order to raise 

money for public education, roads , protections, and 

welfare, taxes are imposed on real estate. An 

individual's failure to pay the tax will result in 

a loss of ownership. Police power eKists at the 

state level only and is passed to the counties and 

municipalities throu g h legislation called enabling 

acts. These acts allow local governments to regulate 

the use, construction, size, occupancy, and rents of 

real estate for the public good. 

Escheat allows for the reversion of real estate 

to the s tate whe n an owner dies without legal heirs 

and with no will. Proceeds from such r eal estate 

is deposited into the general fund of the state. 

Estates in land can be divided into two major 

categories: leasehold estates and freehold estates. 

Leasehold estates are classified as personal property 

and allows for a division of the bundle of rights. 

The owner of the leasehold is called a lessee who 

receives the right to use and enjoy the real es tate 

for a stated term and under certain conditions. In 

return, the owner (lessor) reta i ns the ri gh t to 

certain benefit s such as r e nt payment as well as a 

reversionary right to retake possession of the 

property at the expiration of the a} r ee d period. The 
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agreement between the parties is known as a lease. 

Unlike leasehold estates where the rights of the 

lessee have to end at some point, freehold estates 

are estates of indeterminable length and are usually 

construed as ownership, and thus are classified as 

real estate. 

The major types of freehold estates are (1) fee 

simple estate, (2) determinable fee estate, and (3) 

life estate. A fee simple estate is the highes t type 

of ownership known to law where the holder is entitled 

to all rights incident to the property. The owners hi p 

is inheritable, has no time limit, and is generally 

subject only to the government powers previously 

discussed. 

A determina ble fee estate ends on a designated 

event; thus, the owne r is able to know or determine 

exactly when (or if) the ownership will end. For 

example, a person may take ownership of real estate 

with a clause in the deed that s tates ownership is 

valid only as long as the property is used for chur c h 

purposes. The owner is able to determine that when 

the designated event occurs (use of the property for 

non-church purposes), ownership will end and revert 

to the original owner, his heirs, or whome ver is 

designated b y will. Otherwise, ownership is 

inhe ritable and subject only to government powers . 
/ 
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A life estate is limited in duration to the life 

of the owner or to the life or lives of some other 

designated person or persons . X may deed to Y until 

Y dies and the property reverts to X. X may deed to 

Y until Y dies and the property remains to z. Z may 

deed to Y until V dies and the property reverts to 

X or remains to some other named person or entity. 

There are many variations that may be used . 

Obviously, the estate may not be inherited, and there 

must be a reversion or remainder person named. 

Approximately thirteen states have what are 

called curtesy and dower laws which provide a means 

of support for a surviving spouse and are legal life 

estates. Curtesy allows the husband to retain an 

interest in the real estate in the estate of his 

deceased wife for life. Upon his death, the real 

estate is disposed of according to will or state 

statutes. Dower laws protect the wife in the same 

manner. 

In some states, homestead laws which protect a 

portion of the area or value of a family's homes tead 

from judge ment for unsecured debts is considered a 

life estate. 

Interests 

An interest i s de fi ned as only a specific ri ght 
/ 
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acquired in real estate for a special purpose and 

would include encumbrances, liens, deed restrictions, 

covenants, and easements. Encumbrances may affect 

title such as a lien or affect the real estate in a 

physical manner such as an easement. A lien is 

always an encumbrance on real estate, but an 

encumbrance is not always a lien. For example, a 

mortgage is a lien on real estate, and the property 

is considered encumbered by that lien but an easement 

only physically encumbers the property and is not 

considered a lien. 

Deed restrictions and covenants are private 

agreements between buyers and sellers and are usually 

a part of the deed language or a separate document 

that is referred to in the deed. 

An easement is a right acquired by one party to 

use the land of another for a special purpose and is 

usually noted on the deed or recorded as a separate 

document in the public records. Easements are 

usually created by written agreement between the 

parties or by an expressed grant from the owner of the 

property over which the easement runs. A grantor 

may reserve an easement over land sold or grant the 

new owner an easement over the grantor's remaining 

land. 

Easements are gene rally creat e d because state 
/ 
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laws allow for all owners of real estate to have the 

right of ingress and egress . In disputes, the law 

provides court relief for the landlocked owner. 

Easements may vary from an easement appurtenant which 

mer e ly allows the passage of one owner across the land 

of ano ther within a legally described area to an 

easement in gross which might allow a power company 

to cross another 's land at any point in order to 

repair power lines. Easement rec ords should be 

thoroughly checked before acquiring real estate, as 

the y are restricted use areas and can have a 

devastating effect on land values. 

Water Rights 

Another interest that may attach t o real estate 

ownership is the ri ght t o the use or ownership of 

adjacent bodies of water. The doctrines of riparian 

and littoral rights or the doctrine of prior 

appropriation determines the ownership of water and 

the land adjacent to it . Riparian rights are gran ted 

to owners of a river, stream, or lake and provides 

the landowner with ge nerally unrestricted rights to 

us e the water as lon g as the natural flow is not 

altered or interrupted. Ow nership along non-navigable 

streams usually extends beneath the water to the 

center of stream . Ownership along navigable streams 
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extends to the water's edge or to a designated high 

water mark. The law considers navigable streams to 

be public with rights of travel protected. 

Littoral rights control ownership around large 

navigable oceans and lakes and protec ts the public's 

ri ght to tr avel to the mean high water mark. In low 

water states, prior appropriation controls "the 

right to use any water, with the exception of limited 

domesti c use, by the state rather than by the 

adjacent landowner." 22 

"Real estate," "real property," "pers o nal 

property," "private restrictions," "interests," and 

"estates" are technical terms that require l egal 

definitions. The purchase of real estate is usually 

the largest financial transaction a normal person 

or family makes in his life, and appraisers usually 

play a large part in that transaction. The public 

pays for an appraiser's professional opinion. Not 

understanding the terms and conditions of that opinion 

is inexcusable and reprehensible for the modern 

appraiser. 
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Eminent Domain Law 

Since eminent domain is one of the largest 

segments of most appraisers' court work, most of this 

writing is dedicated to that topic . 

Eminent domain is the right of the sovereign 

government or others to take private property for 

public use upon payment of just compensation. 

Condemnation is the act of the government, or other 

authorized public or quasi-public agencies, taking 

private property for public use, upon payment of 

just compensation to the owner of the property. 

Eminent domain is the right of the government to take 

private property while condemnation is the act of 

doing so. 

The sovereign's rights of eminent domain is not 

given or defined by the Constitution but is a 

historical right upheld and defended by the Supreme 

Court of the United States. Under old English common 

law, the king or queen by virtue of their office owned 

all the land under their control. That old feudal 

system has long since evolved into what is called the 

allodial system in this country, which is the 

individual right to own real estate under certain 

restrictions. One of those restrictions is the 

government's right of eminent domain. In order to 

exercise that right, three conditions must be met: 
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(a) the proposed use must be for a public use or 

benefit as declared by a court of law; (b) just 

compensation must be paid to the owner of the 

property; and (c) the property owner must have access 

to due process of law . 

When the property owner's consent cannot be 

obtained, then condemnation proceedings are 

instituted to prevent the project f r om being delayed. 

An appraiser is appointed by the court to render an 

independent appraisal, A percentage of the court 

appointed appraisers' value is paid to the property 

owner upon condemnation and the remainder earns 

interest at a bank until compensation is agreed upon 

or decided by a court. The remainder is then paid, 

up to the agreed upon or decided amount. If the 

amount paid at condemnation exceeds the final 

determined amount, the difference must be returned 

to the sovereign. This procedure may vary from state 

to state, 

The court-ordered appraisal and all other 

documents pertaining to the proceedings are a matter 

of public record and may be viewed by all parties 

as well as the general public. 

Arriving at Just Compensation 

The rules for eminent domain appraisal are 

somewhat di f ferent from "normal" app raisals. Of 
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course, the three accepted approaches to value are 

considered but the first step in the appraisal pr o cess 

is to determine exactly what property will be 

affected by the taking. In normal appraisals, the 

boundaries of the property being appraised are known 

by the appraiser and only that property has a value 

placed thereon . In eminent domain, that rule is not 

always applicable. In certain instances, only part 

of a property or several properties ma y form the 

"larger parcel." 

The larger parcel is unique to eminent domain 

appraisal and is defined by J. D. Eaton as "that 

portion of a property which has entity of ownership, 

contiguity, and unity of use . These are the three 

conditions which must be present to establish the 

larger parcel for the purpose of considering the 

extent of severance damage in most states . " 23 

severance damage is defined b y Eaton as "the 

diminution of the market value of the remainder area, 

in the case of a partial taking, which arises (a) by 

r e ason of the taking (severance), and / or (b) the 

construction of the improvement in the manner 

II 24 
proposed. 

Obviously, where the entire larger parcel is 

taken, only one appraisal is necessary, but in a 

c i r cumstance where only part of the larger parcel 

I 

-
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is taken, an appraisal must be made of the property 

before the taking and another of the real estate that 

remains. The larg er parcel must be identified before 

that determination can be made. To complicate matters, 

some state and federal courts have ruled that all 

three of the elements in the appraisal definition of 

the larger parcel do not have to be present in every 

instance. 

In the example shown, some courts would require 

an appraisal of the entire tract even though the 

residential use differs from the rest. Other courts 

have declared that even though such lots or parcels 

are contiguous, it is apparent that they are different 

parcels. The owner intends them to be used for dif-

ferent purposes and one should be distinct from the 

other. 

A Federal Court in United States versus 1,532.63 

acres of land, D.C., 86F, Supp S . 467 stated: 

. .... The unitary value of the property of 

the condemnee as a whole is a material 

matter for consideration and it is well 

settled that just compensation must be 

paid not only for the pr o perty actually 

taken but also for the destruction of the 

unitary value of other property not 

presently taken, which may have a special 
/ 



38 

value because of its unification with 

the property taken ..... 25 

Some states leave the determination of the larger 

parcel to the jury and others to the j u dge but most 

states allow the plaintiff a nd the defendent to agree 

as to what constitutes the larger parcel before court 

convenes . 

After the larger parcel is determined , then the 

normal app r aisal process is applicable. In a complete 

taking, the terms " fai r market value" and " j u st 

compensation" are interchangeable in most states, but 

in a partial taking the process is different . As 

previously stated, the property must first be valued 

with tota l disregard for the proposed project. 

Another valuation must then be prepared of the real 

estate that remains as though the project were 

completed. The difference between those two values 

is the appraiser's opinion of just compensation. 

In the following example, the larger parcel is 

outlined in red and a partial taking by the highway 

department is outlined in green . Two temporary 

easements are colored in brown and a ramp giving 

ingress and egress to both sides is in yellow. 

A Tennessee Valley Authority utility easement encumbers 

the land from east to west . The total before acreage 

is 28 acres (12.80 + 6.55 + 8.65) . / The taking itself 
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consists of 6.55 a c res wi t h 21.45 acres r e maining 

after the t a king (28.0 - 6.55). 

If the be fore value was estimated to be 

$100,000.00 and the after value was $50,000.00, just 

compensation would be computed as follows: 

Fair Market Value Before Taking = $100,000.00 

Fair Market Value After Taking = - 50,000.00 

Just Compensation = $ 50,000.00 
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