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PREFACE

This paper examines property classification. Since much of the literature dealing
with property classification, including fixtures and trade fixtures, is located in legal,
scholarly treatises and case law, a dual system of citations are used in the Endnotes (located
before the "Works Cited" Section) to distinguish appraisal literature from legal treatises. The
appraisal literature citations are the traditional citations for Footnotes and Endnotes. The
legal treatises, cases and scholarly literature citations are from "A Uniform System of
Citation," 14th ed., published by the Howard Law Review Association of Cambridge,

Massachusetts, printed in 1990. The Bibliography, however, uses the traditional system of

citations.
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CHAPTER ONE

Introduction

The proper legal classification of property is
essential when an appraisal encompasses both real and
personal property. The delineation between real and
personal property becomes critical when
subclassifications of personal property such as fixtures
and trade fixtures are involved. The misclassification
may result in unfavorable ad valorem taxes or sales taxes
being assessed. Also, lenders may misunderstand their
secured position if the appraiser values a business as a
"going business enterprise" and misallocates the value of
the real and personal property (especially fixtures and
trade fixtures), based on a faulty understanding of
concepts such as fixtures and trade fixtures. Since the
delineation between real and personal property tends to
be most troublesome in the area of fixtures and trade
fixtures, the major issues addressed in this paper are
the proper legal classification of mixed property and its
potential impact. However, a significant amount of
discussion is allocated to the historical development of
the legal distinction between real and personal property,

including the development of various subclassifications

such as fixtures and trade fixtures.




1.1 GENERAL PROPERTY CLASSIFICATION

The English Common Law developed in such a manner
that property became defined as real property and
personal property. Property was classified under these
two broad categories.! The rise of the Merchant Class
and Industrial Development with its production of
consumer goods and heavy equipment created an environment
where traditional land-oriented property law was not
adequate for products in the stream of commerce.? This
problem gave rise to the development of personal property
definitions and 1legal consequences apart from real
estate-related personal property schemes. This developed
into what is known as the Uniform Commercial Code.?

While the Uniform Commercial Code was developing,
two new classifications were emerging under the
traditional property law to compensate for the Industrial
Revolution, which created large industrial buildings with
the new technology, and the rise of the retail merchant
with his special need for special structures to market
his goods. This gave rise to the fixtures' and the trade
fixtures' classification.?

As society became more complex, and demanded public
goods and services, various schemes of taxation were
developed to support these needs. Since property became

a source of wealth and commerce, various taxes on

property were imposed based on the original real and




personal property classifications. Various modifications
of these definitions created different tax consequences
based on the classification.

Therefore, the simple real and personal property
classifications became more complex with overlapping
definitions. Each had both legal and tax consequences
depending on whether it was classified as real property
or personal property. In many cases, the general
property law definitions found in the Property Law or
Conveyance Statutory Scheme conflicted with the
definitions found in the tax law statutes. Uniform
Commercial Code statutes and regulatory schemes further
confused the issue as they modified general property law.
Generally, this conflict and confusion is the result of
modern society seeking to deal with computer-age issues
using a land-based theory of property law developed in an
age when wealth was measured by real estate holdings.

The fixtures and the trade fixtures add to this
confusion as the real property appraiser and the personal
property appraiser seek to determine their role in the
complex maze of property definitions. The fixtures and
the trade fixtures are the common touchstones between
these two groups of appraisers. This is also the area

where significant errors can be made in valuation and

classification of property. This can lead to results




which may be misleading and not in the best interest of

their client.

1.2 FIXTURES AND TRADE FIXTURES

Misclassification of property is most likely to
occur when personal property is annexed to real estate as
a fixture or trade fixture. This problem is well stated
in a Nebraska Supreme Court Decision which stated the

following:

Fixtures are in the twilight zone between things real
and things personal.!

Fixtures' problems, however, are not new, nor is the
frustration encountered in defining them. The renowned
Sir William Blackstone, in his "Commentaries on the Law
of England” in the 18th Century, reflects this

frustration as he states:

[Hlaving been unavoidably led to consider the nature of

chattels real [fixtures] and their incidents, in the
former chapters, which were employed upon real estate;
that type of property being of a mongrel/amphibious
nature, originally endowed with one only of the
characteristics of each species of things; the
immobility of things real, and the precarious duration
of things personal.?

Blackstone was faced with the problem of reconciling
property theories based on great "landed" estates with
its agricultural-based wealth versus the Industrial
Revolution with its wealth based, in part, on massive

amounts of tangible and intangible personal property.
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Blackstone and his contemporaries failed in this
endeavor. However, the filing requirements of the
Uniform Commercial Codes have ameliorated Blackstone's
inability to grasp fully the significance of the rising
commercial class and their needs in the realm of real and
personal property law.?

Fixtures can be generally defined under American Law

as follows:

[F]lixtures have been variously defined as a species of
property lying along the dividing line between real and
personal property, as objects which were originally
personal property but which, by reason of their
annexation to or use in association with real property,
have become a part of the realty; as chattels which,
although retaining their separate identity, become
realty but are susceptible of regaining their status as
personalty; as chattels so attached to realty that, for
the time being, they become part thereof; and as
chattels annexed to realty in such a manner that they
cannot be removed without injury to the freehold.?

The distinction between fixtures (realty) and trade
fixtures arises when divided ownership interest becomes

an issue.’

Generally speaking, items of personal
property brought upon a leasehold by a tenant which are
necessary to carry on the trade or business to which the
land will be devoted, and are affixed to the real estate,
constitute trade fixtures.® A trade fixture is basically

a fixture placed on the property by a tenant which, as a

matter of law, remains personal property that is

removable by the tenant, subject to some limitations.’




The determination of the legal status of personal
property as a fixture or trade fixture is controlled in
American Common Law by the three-part test found in Teaff
v. Hewitt®? decided in 1853 which was based on English
Common Law. The conclusion that a thing is a fixture or
a trade fixture, using this test, may result in a myriad
of tax implications, valuation-allocation problens,
priority lien problems and property right questions which
can ensnare an appraiser into a maelstrom of legal

controversy.

1.3 VALUATION THEORY

The inherent ©problem which may arise in
classification of the property as part of the real estate
[fixtures] or personal property [trade fixtures,
machinery and equipment, etc.]. is the application of the
proper value concepts, and understanding the principles
of contribution' and substitution.? A trade fixture may
have no Contributory Value to the real estate on which it
is affixed but may have a significant Contributory Value
to the "going business enterprise," because a significant
investment may be required to acquire or manufacture a
substitute fixture.

These problems tend to arise when there is a lack of

communication between the real estate appraiser and the

machinery and equipment appraiser, or the 1lack of




understanding of value concepts by both. Generally, real
estate appraisers are guided by the value concepts, Fair
Market Value* and Fair Value’, as defined by federal
regulations. Whereas, machinery and equipment appraisers
may define Fair Market Value in broader context, such as
Fair Market Value (Value In Exchange) ;® Fair Market Value
In Continued Use;’ Fair Market Value Installed;® or other
Fair Market Value concepts. The application of a real
estate value concept to machinery and equipment
classified as real estate as a matter of law may produce
anomalies in value when an inappropriate value concept is
applied to the valuation of machinery and equipment.
Therefore, care should be taken to value the property
using proper valuation methods and concepts. This must
be done in conjunction with, and the understanding of
existing local property laws, federal regulations and

guidelines.

1.4 PROPOSITION

There is no legal principle which clearly delineates
the distinction between real and personal property in
that intermediate classification of property known as
fixtures. This inherent problem also applied to the
subclassification of property known as trade fixtures.

The principles delineating real property from personal

property in American Common Law are articulated in Teaff




v. Hewitt' which is accepted in most state courts.
However, the three-prong test enunciated in Teaff is
applied inconsistently. This resulted in a 1lack of
uniformity contrary to the intentions of the court.?
Further confusion arises under definitions found in
various federal and state statutory laws which classify
property differently for the purposes of taxation,?
condemnation,* or commercial codes.’® These statutory
conflicts can be attributed, in part, to the rigid
land-based property law that developed under the English
Common Law system.® These different classifications
become critical in the valuation of a business valued as
a "going business enterprise," where transfer of the
property may trigger certain tax liabilities or determine
lender's priority; where real estate mortgages and
chattel mortgages, on a single property, are from
separate lenders. It is also critical where a lender is
concerned in making a loan on a single classification of
assets such as the real estate when large amounts of
machinery, equipment or other personal property are also
present.

Legal classifications of property may conflict with
appraisal classifications which may result in the
application of a Real Property Value concept being used

where a machinery and equipment or business concept of

value is appropriate. This may result in anomalies in




values compounded by the failure to grasp the
significance of the legal classification. Generally,
this problem arises when a real property appraiser or
personal property appraiser attempts to value mixed real
and personal property without the appropriate expertise
or understanding of the value concepts needed to generate
a competent appraisal.

Therefore, the intent of this paper is to show that
American Common Law tests, determining the legal status
of property as developed in Teaff v. Hewitt, are applied
inconsistently and may conflict with other existing law
in such a manner as to lead to anomalies in valuation
should the appraiser not understand the conflicting legal
principles. It should be remembered that the Common Law
definitions of property used for valuation purposes may
conflict with statutory definitions of property. It is
incumbent upon the appraiser to understand these possible
implications in context of the use and potential use of

the appraisal.
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2.1 COMMON LAW HISTORY

The understanding of Property Law in the United
States cannot be fully understood without a review of the
Common Law as it developed in England as a result of the
Norman Conquest in 1066 A.D.! The conquest resulted in
a redistribution of all land holdings into roughly two
hundred administrative units.? These administrative
units or Baronages®’® were the basis of what is known as
Feudalism.*

Feudalism was an extremely complex system which
involved a system of social, economic, political, and
legal rights based on the possession of land.’ The
possession of land gave the holder his status within the
feudal structure and his degree of ownership.® The King
placed his Lords or Barons in possession of these
administrative units of land. The Baron, in exchange for
the right of possession and use of the land, performed
services to the King. These services were known as
tenures.” The King, therefore, maintained a continuum of
services under the assumption that possession of the land
should also be ascertainable. This was to be
accomplished by non-alienability of possession of lands
and a system of inheritance in which the possession of

the land passed to an ascertainable heir from whom the

King demanded performance of during the tenure.®




Three observations should be made concerning the
development of Property Law under William the Conqueror.
Possession of the land or "seizin'" was ownership of the
land.’ ownership of land determined one's social,
political, economic, and legal standing, based on one's
tenure which was impressed upon the land.'

Finally, personal property was of little importance
to this land-based political, economic, social, and legal
system. Personal property generally was in the form of
cattle which some legal scholars assume is the derivation
of the present term "chattel." It should also be noted
that cattle were used as a substitute for money as a
medium of exchange. Since there was little money and few
personal luxuries, personal property was not a factor of
any substance in the development of early Property Law.'
Therefore, Personal Property Law was left to develop from
subtleties in Real Property Law in the Common Law
countries which produce many of the complexities found in
our present scheme of Property Law."?

The legal status of one's possessions or ownership
was developed before a personal property concept could
evolve from the Land-based Property Law. This concept
was that of the estate. The word estate is of feudal
origin and is derived from the Latin word "status."
One's status or estate was determined by one's degree of

possession [ownership or seizin'] in the land.” The

13




estate was measured in the context of the duration of
time which one was in possession. The maximum allowable
interest, the estate in fee simple, which is a
potentially infinite duration whereas an estate for years
is of finite ascertainable duration.!* These estates were

classified as freehold and non-freehold estates as

follows:
FREEHOLD ESTATES' NON-FREEHOLD ESTATESY
Fee Simple Estates for Years
Fee Tail Periodic Estates
Life Estates Estates at Will

Estates at Sufferance

[These estates will not be discussed in detail.
However, each is defined in the endnotes for the
convenience of the reader. ]

The freehold estates were the only estates
recognized as ownership in real property and given
protection by the King's Court.!® It should be noted that
this distinction was important and produced an anomaly in
the development of Real and Personal Property Law. This
was the result of freehold estates being subject to the
King's Court upon the death of the freeholder, whereas
personal property was subject to the jurisdiction of the
Ecclesiastical Courts for the distribution of personal
property.!” Real Property Law, therefore, developed with
the Norman Feudal System, whereas, Personal Property Law
developed through the Church Courts which applied Roman

or Civil Law.!®
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civil Law classified property as movables [personal
property]. Norman Law had based its concept of Real and
Personal Property on the concept of land.'” Land and the
maximum estate in land were of infinite unascertainable
duration, whereas personal property rights existed for
only a finite ascertainable duration.?® The combination
of these concepts produces a property classification

system as follows:

TESTS REAL ERSO!
PROPERTY PROPERTY
Length of Existence Infinite Duration Finite Duration
Physical Characteristic Immovable Movable

Therefore, an estate of infinite duration that was
immovable was real property, and those things with a
finite time of existence that were movable were personal
property. This blending of Norman Law and Civil Law
became known as the English Common Law.

The early development of the Common Law considered
improvements to the land as part of the land under the
theory of "Quicquid Plantator Solo, Solo Credit"”
[whatever is affixed to the soil belongs to the soil].?
This presented no problem under the early period
following the Conquest because the only improvements made
to the freehold other than the Baron or Lord were those

of the villeins. The villeins' status was that of unfree

tenure; therefore, they were essential serfs bound to a




particular estate.” Moreover, their improvements affixed
to the soil were property of their lord's estate.? That
is to say there were no problems of dual ownership.
However, this was to change with the further development
of the concept of the non-freehold estates.

The concept of chattel real was to develop from the
non-freehold estates.”® The Estates for years (leased
fee) was the first non-freehold to develop.” This was
the result of the freeholders being wealthy in
landholdings but poor in cash flow. The church during
that period had a strict prohibition against usury
(lending money for interest]. The freeholders
circumvented this prohibition by making favorable leases
which allowed the creditor to recoup his principal and
interest from the profits from the land. These leases
were of a limited duration for an ascertainable number of
years. They were considered a contractual relationship
which attached to the creditor-tenant; and therefore, the
contract rights followed the person, thus personal
property.?

The second development was the periodic estate which
was essentially an agricultural lease. The concept of
the agricultural lease developed when a labor shortage
ensued due to wars, famine and the plague that swept
throughout Europe and England. The villein population

was decimated. Therefore, they were given greater

16




freedom of movement and the ability to enter contractual
arrangements to lease agricultural lands. Again, the
lease was for a limited duration for an ascertainable
period.” These leases became recognized as personal
property or chattel real.® This result was a logical
consequence of the existing theory of property as

compared below:

LENGTH OF PHYSICAL
EXISTENCE CHARACTERISTICS
Real Property
(Freehold Estates) Infinite Duration Immovable
Non-Freehold
Estates Finite Duration Immovable
Personal
Property Finite Duration Movable

The above analysis created the groundwork for the
development of a theory of fixtures. That is to say the
chattel was viewed to exist for a finite length of time
but was immovable when permanently affixed to the land.
The only conclusion, therefore, that could be drawn from
these premises was that it must be a chattel real. This
set the foundation for the Land-based Property Law as it
entered the Industrial Revolution. The pre-industrial
property classifications as set out by Sir William

Blackstone in his treaties "Commentaries on the Law of

England” were as follows:




REAL PROPERTY? PERSONAL PROPERTY

Land Chattel Real
Tenement [a] Leaseholds
Hereditament (b] Fixtures

[c] Heirlooms

Chattel Personal

[a] Goods

[b] Wares or Merchandise
[c] Commodities

Choses
[a] Choses in Possession
[b] Choses in Action

The real and personal property classification is now
a part of American Common Law and Statutory Law.”
However, subclassifications of real property are now
generally grouped into land and improvements.* The
concept of tenement and hereditament in Sir William
Blackstone's period encompassed the rights and privileges
of tenure, which was never an integral part of American
Property Law.” However, these terms still appear in many
legal documents. The leasehold is no longer a personal
property concept, but real property interests under
American Common Law.* Fixtures annexed to real estate
generally fall under Real Property Law with certain
exceptions including trade fixtures.® The concept of
heirlooms was never a part of American Common Law.
Chattel Personal now generally falls under Statutory Law
as "goods" defined in the Uniform Commercial Code
removing the subtle distinction between "goods, wares and

merchandise" under the old Common Law.? Generally, we

18




now refer to "chose" as intangible property and is no
longer a property concept of major importance.

However, a lack of understanding of these concepts
may result in the misclassification of "property" because
the appraiser does not understand the historical context
in which these classifications develop. In conclusion,
there were a number of important cases in English Case
Law developed during Blackstone's time and shortly
thereafter that profoundly impacted Property Law. These
cases are as follows:

Influence In

Case American Law
sl Lawton v Salmon® Adaptation Test
*Integrated Industrial Doctrine
2. Elwes v. Maw” Annexation Test/Massachusetts Test
3. Poole’s Case® Trade Fixtures Test
4. Liford’s Case" Constructive Annexation

Wistow's Case®

*Also known as "Assembled Industrial Plant
Doctrine,"” Pennsylvania Rule, etc.; See:
§ 3.7 of the paper.

The Adaptation Test and the Annexation Test would be
part of the three-prong rule determining fixture status
when the American Court added the Intention Test in Teaff
v. Hewitt.® The case of Elwes v. Maw would impact
English Common Law greater than American Common Law. 1In
English Common Law, the case stood for the proposition
that the agricultural fixtures were not trade fixtures;

therefore, permanently affixed agricultural fixtures were
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property of the landlord when the tenant vacated the
premise. Although England still applies this rule,
courts in America have generally rejected this doctrine.

In conclusion, the impact of these cases will be
discussed in the context of their impact on the Law of
Fixtures on American Common Law under Chapter Three —
"Theory and Methods." As Chapter Three will show, an
appraiser will have a difficult time understanding
property classifications without understanding the impact

of the English Common Law on American Jurisprudence.

2.2 REVIEW OF STATUTORY LAW

The author reviewed a sampling of state statutory
laws.! This review found that a number of states have
different definitions of real and personal property,
depending on which section of the law the definition is

stated in. The definitions may vary from state to state.

This can be seen in the table which follows:




STATUTORY COMMON LAW GENERAL TAXATION UNIFORM OTHER
CONSTRUCTION STATUTES PROPERTY COMMERCIAL
LAW CODE
Arizona Arizona Arizona
Arskansas Arkaneas
Alabama Albama
Alnaica Alaaka
California California Californim
Colorado Colorado Colorado Colorado
Connecticut
Delaware Delaware Delaware
Florida Florida Florida
Idaho Idaho ldaho Idabo Idaho Idabo
1llinois Mlincis [linois
lowa Towa Towa lowa
Oklahoma Oklahoma Oklahoma Oklahoma Oklshoma

The table is grouped into five sections by states
used in the sampling. Generally, at a minimum, Uniform
Commercial Code (Fixture Definition)? modifies other
statutory definitions. Whereas, states such as Iowa and
Illinois have a number of statutory definitions (other
than presented in the table) under sections such as
probate codes, uniform partnership acts, hazardous waste
laws, housing laws, etc.

Statutory construction statutes generally define
terms to be used in interpreting the statutes unless a
specific section of the law defines the terms

differently. An example is Arizona's Construction
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statute at Ariz. Rev. Stat. Ann. § 1-215 (1985) which

states:

Definitions: In the statues and laws of the state,
unless the context otherwise requires:

“Personal Property" includes money, goods,
chattels, dogs, things in action and
evidences of debt.

"Property"” includes both real and personal
property.

"Real Property" is coextensive with lands,
tenements and hereditaments.

Whereas, Arkansas is a good example of a Common Law
Statute which is used to aid in Statutory Construction,
located at Ark. Stat. Ann. § 1-29-119 (1987) which states

as follows:

COMMON AND STATUTE LAW OF ENGLAND ADOPTED

The common law of England, so far as it is
applicable and of a general nature, and all
statutes of the British Parliament in aid
of or to supply the defects of the common
law made prior to March 24, 1606, which are
applicable to our own form of government,
of a general nature and not local to that
kingdom, and not inconsistent with the
Constitution and laws of the United States
or the Constitution and laws of this state,
shall be the rule of decision in this state
unless altered or repealed by the General
Assembly of this state.

That statute reinforces an earlier assertion of the

importance of a knowledge of English property law in

property classification as real or personal property.




A general property law statute which defines
property is found in California Statutory Law at Cal.

civil Code § 658 (West, 1991) which states:

Real Property Defined
Real or immovable property consists of:
1. Land.

iR That which is affixed to land.

< That which is incidental or appurtenant to
land.

4. That which is immovable by law; except that
for the purposes of sale, emblements,
industrial growing crops and things
attached to or forming part of the land,
which are agreed to be severed before sale
or under the contract of sale, shall be
treated as goods and be governed by the
provisions of the title of this code
regulating the sales of goods.

This is an example of a definition found in some
states.

Whereas, Colorado is an example of a Property Tax
Statute at Colo. Rev. Stat. § 39-1-102[4], [11] (1989),

among other sections which state as follows:

"[F]ixtures" means those articles which,
although once movable chattels, have become
an accessory to and a part of real property
by having been physically incorporated
therein or annexed or affixed thereto.
"Fixtures" includes systems for the
heating, air conditioning, ventilation,
sanitation, lighting, and plumbing of such
building. "Fixtures" does not include
machinery, equipment, or other articles
related to a commercial or industrial
operation which are affixed to the real
property for proper utilization of such
articles.




“[P]ersonal property" means everything
which is the subject of ownership and which
is not included within the term "real
property.” "Personal property”™ includes
machinery, equipment, and other articles
related to a commercial or industrial
operation which are either affixed or not
affixed to the real property for proper
utilization of such articles.

However, Idaho Code provides an example of fixture
definitions found in the Uniform Commercial Code at Idaho

Code § 28-9-313[a] (1991) which states:

[G]oods are "Fixtures" when they become so
related to particular real estate than an
interest in them under real estate law.

The implications of this definition will be
discussed at § 4.3 of this paper in that this definition
is modified by further subsections of this code section
to infer the intention test of Teaff v. Hewitt upon this
definition which may modify general property law and
existing case law.

Various other statutes also define property in
subtle ways to meet the criteria of that particular
article of law and are not the subject of the paper. The
range of possibilities found in state statute definitions
range from the English Common Law to specific definitions
by various subclassifications as found in Colorado
Taxation Law that includes an excess of fourteen

different subclasses of property, including agricultural

land, hotels and motels, inventories, livestock, ranches,




residential improvements and residential real property,
among others. Therefore, the appraiser must be careful
to insure that his property definition is correct under
state statutory law, in order to prevent
misclassification.

However, this can be complicated further by
conflicting case law. We shall use Oklahoma as an
example of the conflicts which can arise under
conflicting statutory law and case law as presented in

the following table using Fixture Law as an example:

FIXTURE DEFINITION TEST
Okla. Stat. Tit. 60, § 7 (1991) Massachusetts Test
Location Statutory Section/Case Cite Legal Test
Property Law Okla. Stat. Tit. 60, Massachusetts
§ 7 (1991) Annexation Test
Commercial Code Okla. Stat. Tit. 12A, Intention Test Based
§ 9-313 on Fixture Filing in
Land Records
Case Law (a) €.I.T. Financial Intention Test/
Services v. Premier Corp.>; Teaff v. Hewitt

and (b) United Beneficial
Life Insurance Company V.
v. Norman Lumber Company*

This simple example shows that two different
statutory sections conflict (discussed in detail at
§ 4.3) and statutory laws may conflict with case law.
Obviously, the case law construes the property law in the
example and the fixture test under case law only impacts

the commercial code if conflicts in fixture filings do

not resolve the intent of the parties.




Therefore, to properly establish property
classifications for valuation purposes, the appraiser may
need to determine the proper statutory definition if
there are conflicts in state statutory 1law, and,
thereafter, understand its relationship with case law.
Also, a basic understanding of the English Common Law may
be required where state law requires it for statutory
construction. Moreover, classification of property for
valuation purposes may become complex and confusing,
requiring the aid of the client's lawyer, especially

where the appraisal is used for litigation purposes.

2.3 REVIEW OF APPRAISAL LITERATURE

The Ninth Edition of The Appraisal of Real Estate
published by the American Institute of Real Estate
Appraisers defines real property, real estate, personal

property, fixtures and trade fixtures as follows:

Real Property includes all interest, benefits, and
rights inherent in the ownership of physical real
estate.'

Real Estate is the physical land and appurtenances
affixed to the land, e.g. structures.?

Personal Property is a moveable item of property that is
not permanently affixed to or part of, real estate.’?

A Fixture is an article that once was personal property,
but has since been installed or attached to the land or
building in a rather permanent manner; it is regarded in
law as part of the real estate.!

A Trade Fixture, also called a chattel fixture, is an
article that is owned and attached to a rented space or
building by a tenant and used in conducting a business.*
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14.

15.

16.

See also: American Institute of Real Estate
Appraisers, Real Estate Valuation in Litigation,
(Chicago: AIREA, 1982) 35-45.

American Institute of Real Estate Appraisers, Real
Estate Valuation in Litigation, (Chicago: AIREA,
1982) 43.; Interagency Land Acquisition Conference,
Uniform Appraisal Standards for Federal Land
Acquisition, (Washington, D.C.: U.S. Government
Printing Office, 1973) 25.

The following are the most commonly used value
terms and definitions:

Reproduction Cost.

The exact duplication of the item under
consideration.

Replacement Cost.

The current cost of a similar item having
the nearest equivalent utility as the
equipment being valued.

Insurance Value.

Replacement or reproduction cost less the
life removed to the point of appraisement.
(Sometimes referred to as depreciated
replacement cost.)

Fair Market Value In Continued Use.

The Fair Market Value is the estimated
amount expressed in terms of money that may
reasonably be expected for a property in
exchange between a willing buyer and a
willing seller with equity to both, neither
being under any compulsion to buy or sell
and both being fully aware of all relevant
facts, and including installation and
assuming that the earnings support the
value reported.

Fair Market Value Installed.

The Fair Market Value is the estimated
amount of an installed property expressed
in terms of money that may reasonably be
expected in exchange between a willing
buyer and a willing seller with equity to
both, neither being under any compulsion to
buy or sell and both being fully aware of
all relevant facts.
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Fair Market Value.

The amount expressed in terms of money that
may reasonably be expected to exchange
between a willing buyer and a willing
seller with equity to both, neither under
any compulsion to buy or sell, and both
fully aware of all relevant facts as of a
certain date.

Ligquidation Value In-Place.

An amount in money which is projected to be
obtainable, considering the present
marketplace, assuming that the entire
facility would be sold intact along with
all related equipment necessary to make it
viable. It further considers that Fair
Market Value, as normally defined, could
not be obtained due to restrictions of time
and probable conditions of the business
under forced sale conditions.

Orderly Liquidation Value.

The amount of gross proceeds which could be
expected from a sale of the appraised
assets, held under forced orderly sale
conditions, given a reasonable time in
which to find a purchaser(s) considering a
completed sale of all assets, as is and
where is, with all sales made free and
clear of all liens and encumbrances.

Liquidation Value.

The estimated gross dollar amount which
could be typically realized at a properly
advertised and conducted public auction
held under forced sale condition, under
present day economic trends.

See: American Society of Appraisers, Appraising
Machinery and Equipment, (New York: McGraw-Hill,
1989); and The M & E Appraiser (Spring and Fall
Issue, 1991).

17. PFair Market Value.

Fair Market Value is defined as an opinion,
estimated in terms of money, for which the
subject machinery and equipment would bring
if exposed for sale in the open market by a
seller who is willing but not obligated to
sell. Fair Market Value is frequently
referred to as the price at which a willing
seller would sell and a willing buyer would
buy, neither being under duress or
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compulsion to do so. Fair Market Value
appraisals of machinery and equipment do
not include <costs of transportation,
foundations, piping, or @power wiring
applicable to each machine or the total
values of all machines expressed in the
appraisal.

New Replacement Cost.

Used

The New Replacement Cost is defined as an
opinion, estimated in terms of money, for
which the subject machinery and equipment
would cost new if that subject machinery
and equipment were capable of being
replaced as new. In some instances, the
subject machinery and equipment may not be
able to be duplicated, due to
unavailability or model changes.
Therefore, the New Replacement Cost may
reflect the appraiser's opinion of a
comparable unit that may be similar, but
not necessarily and exact duplicate. The
New Replacement Cost is the cost new,
F.0.B. the new manufacturer's plant. State
and local taxes are not considered.

Replacement Cost.

Used Replacement Cost is defined as an
opinion, estimated in terms of money, for
which the subject machinery and equipment
would cost if that machinery and equipment
were able to be replaced by used machinery
and equipment. Often, used machinery and
equipment cannot be duplicated due to
unavailability or model changes.
Therefore, the New Replacement Cost may
reflect the appraiser's opinion of
replacement with machinery and equipment
similar, but not necessarily identical,
model, functions, or capacity. The Used
Replacement Cost is F.0.B. the wused
vendor's facility, or as is, where is,
location of replacement machinery.

Liquidation Value.

The Liquidation Value is defined as an
estimate in terms of money which the
subject machinery and equipment would bring
is exposed for public sale at a properly
conducted auction or negotiated liquidation
sale in the open market by a seller, who is
obligated to sell. Liquidation Value is
frequently understood to mean "forced sale"
at which the seller is under duress or
compulsion to sell.
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18.

19.

20.

21.

22.

Scrap Value.

Scrap Value is defined as an opinion,
estimated in terms of money, at which the
subject machinery and equipment would sell.
This machinery and equipment is sold as
scrap due to many factors, which may
include conditions or obsolescence.
Typically, this machinery and equipment has
little or no value as a functional item and
is generally sold to a dealer in scrap
metals.

Source: Definitions published by The American
Machinery and Equipment Appraisers (AMEA), 1988.

See: Endnotes 16 and 17.

Henry A. Babcock, Appraisal Principles and
Procedures, (Homewood, Ill.: Richard D. Irwin,
Inc., 1968) § 731.

American Institute of Real Estate Appraisers, Real
Estate Valuation in Litigation, (Chicago: AIREA,
1982) 43.

The articles on "The Valuation of Trade Fixtures"
found in Condemnation Appraisal Practice, Vol. 1I,
published by the American Institute of Real Estate
Appraisers in 1973, covers a broad range of
problems including classification, valuation and
landlord-tenants rights in condemnation
proceedings.

Often, the final determination of the item's status
is a 1legal question rather than an appraisal
determination. It is therefore advisable for the
appraiser to obtain legal instruction as to the
inclusion or exclusion of questionable items in his
value estimate. It is imperative that the
appraiser specify in his report which items have
been considered as fixtures, and are therefore
included in the value estimate, and which items
have been excluded from the value estimate as
personal property. The appraiser should be
prepared to extract the contributory value of any
questionable fixture included in his value
estimate, so he can testify as to the market value
of the property excluding this fixture if the court
rules it to be personal property.
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2.

Source: American Institute of Real Estate
Appraisers, Real Estate Valuation in Litigation,
(Chicago: AIREA, 1982) 43.

§ 4.5 SALES TAX

Black's Law Dictionary, 5th ed. 1308 (1979).; See
also: Okla. Stat. Ann., Tit. 68, § 1354 (1)[A]
(1991).; which states, in part, that there is
hereby 1levied upon all sales [of] ([t]langible
personal property ...

Black's Law Dictionary, 5th ed. 1308 (1979).;
Compare: Liberty Steel Co. vVv. Oklahoma Tax
Commission, 554 P.2d 8 (Okla. 1976) which states:

Sales Tax, as opposed to use tax, is
imposed on the sale itself ...

The Oklahoma Tax Commission interprets real estate
foreclosures as sales, pursuant to Okla. Stat.
Ann., Tit. 68, § 1352(L) which states:

Sale means the transfer of either title or
possession of tangible personal property
for a valuable consideration regardless of
the manner, method, instrumentality, or
device by which the transfer is
accomplished in this state, or other
transactions as provided by this
subsection, .

Case No. 76, 201 (Okla. Ct. App., 1991):

This is a case released for publication,
but is presently not published in the
Pacific Reporter because of the recent
decision of the Court of Appeals.

Okla. Tax Commission Order No. 90-07-24-021 (1990).
484 P.2d 527 (Okla. 1971).

1 Ohio St. 511 (1853).

182 N.Y.S. 2D. 983 (App. Div. 1959).

Okla. Stat. Tit. 68, § 1352[L] (1991).

Okla. Tax Commission Order No. 88-03-23-02 (July
13, 1988).; Finaserve, Inc. V. Oklahoma Tax

Commission, Case No. 76, 201, 1-2 (Okla. Ct. Ap.
1991).
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11. Crowe & Dunlevy, Brief of Appellant, Proposition 1
[b], 10-12 (November, 1990).

12. Finaserve, Inc. v. Oklahoma Tax Commission, Case
No. 76,201, 5-6 (Okla. Ct. App. 1991).

13. 1Id. at 3,6.
§ 4.6 OTHER ASSOCIATED PROBLEMS AND CONCLUSION

1. See: I.R.C. § 1060 (West Supp. 1986).; I.R.C.
§ 338(b) (5) (West Supp. 1986).; Treas. Req.
§ 1.338(b).; Treas. Reg. 1.1060.; Fair Market Value
and the Residual Method recommended by Form 8594
(Rev. July 1990).

2. See: I.R.C. §§ 2032, 2032A (West Supp. 1986).
CHAPTER FIVE
REPLIES TO CRITICISM

1. Appraisal.

The act or process of estimating value.
(USPAP, January 1, 1989]. An opinion of
the nature, quality, value, or utility of
specified interests in, or aspects of,
identified real estate. [Supplemental
Standard 1, USPAP, January 1, 1989].

Source: American Institute of Real Estate
Appraisers, The Dictionary of Real Estate
Appraisal, (Chicago: AIREA, 1989) 14.

2. Lawyer.

A person learned in the law; as an
attorney, counsel, or solicitor; a person
licensed to practice law. Any person who
prosecutes or defends causes in courts of
record or other judicial tribunals of the
United States, or of any of the states, or
whose business it is to give legal advice
or assistance in relation to any cause or
matter whatever.

Source: Black's Law Dictionary, 5th ed. 799
(1979).

3. See: "USPAP" Standard Rule 102(c) (1990).

4. 1Id. at Standard Rule 102(e) (1990).
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10.
11.
l12.
13.
14.

15.

See: J. White and R. Summers, Uniform Commercial
Code, 2d ed. § 23-4, 914-917 (1979).

A. Real Property Appraisal: Standard Rule
B. ﬁggé?)ippraisal: Standard Rule 6-2(a).
c. Personal Property Appraisal: Standard Rule
D. gagigéés Appraisal: Standard Rule 10-2(a).

e: Endnote 4.
See: "USPAP" Standard Rule 2-1(c) (1990).
Id. at Standard Rule 1-2(c) (1990).

CHAPTER SBIX
SUMMARY AND CONCLUSION

ee: Chapter Two and Chapter Three of this paper.
See: § 3.4.
See: § 3.2.
1 Ohio St. 511 (1853).
Quicquid Plantator Solo, Solo Credit.

Source: Black's Law Dictionary, 5th ed. 1123
(1979).

ee: §§ 3.2, 4.1.

See: § 2.3.
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§§ 2.2, 4.3.
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8§ 2.1, 4.2.

0
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§ 4.3.

§ 4.4.
§ 4.4.
§ 4.6.

§ 4.6.

Chapter Three and Chapter Four of this paper.
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16.

17.

18.

Se

See:
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0
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Chapter Three of this paper.

§ 4.1.

Chapter Five of this paper.
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