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DI GEST 

Should the surgeon , as " captain of the ship", 

be liable for the negligent acts of the Certified 

Registered Nurse Anesthetist? The Certified 

Registered Nurse Anesthetist i s a highly skillec 

and educated nurse and is far more informec about 

anesthesia than the surgeon . The surgeons resent 

this needless liability , and because of this , the 

use of Certified Registered Nurse Anesthetists t o 

administer anesthetics mi~ht decrease. 

To prove that the hypothesis was correct , 

several methods of research were done . A content 

analysis showed that the courts are dividec on the~r 

decisions . There have been many decisions absolving 

the surgeon and just as ~any holding him liable . 

Existing data was also analyzed . The premi um 

4ates for malpract ice insurance have risen dramatically 

in the last ter. years , This proves that the malpractice 

crisis does exist and that the pr oblem must be dealt 

with . This analysis also supported the fact that the 

laws in the United States differ from state to state , 

which adds confusion to the liability status of 

Certified Registered Nurse Anesthetists and surgeons . 

The third method used was a questionnaire. By 

random sampling , 10 percent of the membership of the 

, 
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Missouri chapter of the American Society of 

Anesthesiologists, of the Missouri Association 

of Nurse Anesthetists , and of the Missouri College 

of Surgeons were surveyed . These groups were asked 

e ight questions relating to the legal responsibility 

for nurse anesthetists . 

The results did not completel y prove my 

hypothesis . It was pro ven that confusion rei gns in 

the area of liability . Because the administration of 

anesthesia is both a nurs ing and med i c a l function , 

the Certified Registered Nurse Anesthetist mus t h ave 

legal authorit y to perform this task . To do this , 

the Nurse Practice Acts must be revi sed t o include a 

definition of t his scope of practice . Tr.is would 

relieve the surgeon of liability , Secondly , there 

mus t be uniformity of l aws and court decisions in the 
,. 

vt'.Jnited States, so that thos e involved wi ll know the ir 

responsibilities. 
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CHAPTER 1 

INTRODUCTION 

Should the surgeon be liable for the ne6ligent 

acts of t he Certi~ied Registered Nurse Anesthetist? 

According to most court decisions , the surgeon , as 

" captain of the ship" is, indeed , liable for 

everything that happens in the operating room ( Kucera, 

April 1980, p. 164) . This " captain of the ship" 

concept began years ago , when anesthesia was in its 

infancy. At this time , since anesthesia was only a 

means to the end o f s urgery , the anesthetist was 

forced to take a subservient role. Many times the 

surgeor administered the drugs himself , or asked 

some l a y person to do it . Because of many o ther -· ✓ 
prot lems of surgery , like a h i gh mortality rate due 

to infection , poor medical education , and inexperienced 

surgeons , the science of anesthesia did not advance 

quickly . Few people were attracted to t he field , and 

those who were , were not the uppercrust of the medical 

profession (Bakutis , 195 3 , pp. 8- 9) . The following 

statement , made in 1883 , illustrates the general 

sentiment towards an anesthetist: 

1 
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He arrives late with everyone waiting 
and produces cumbersome equipment . He 
starts the anesthetic , pushing ether 
until it is necessary to use artific i al 
respiration . And then the patient vomit s . 
Finally , all is going well a gain and the 
operation begins . The anesthetis t becomes 
so engrossed in the operation that the 
pat ient shows signs o f as phyxiat ion 
requiring resuscitation a g ain, and finally 
the anesthe tist f inds he has no battery 
on hand, o r having one on h and, it is not 
in order , so no faradic stimulation can b e 
given (Bakut is, 1953 , p. 10) , 

As surgeons improved and surgical techniques 

gre~ , the need f or competent anesthetists became 

apparent . Many surgeons taught their nurses to do the 

anesthesia under their supervision . These nurses , in 

t urn , taught others , and although schools o f anesthesia 

appeared in the Unit e d States during the e arly 1900 1 s , 

the surgeon remained the person who instructed the 

nurse on how t o do the anesthesia (Bakutis , 195 3 , p . 10) . 

-· As 1..o ul d be expected , as the field expanded , the 
✓ 
actions of these anesthetists were questioned . In j ur ies 

occurred anc law suits insued . The courts recognized 

that there existed certain circumstances where liability 

imposed upon one person should also be imposed upon 

another bec ause of a special relationship which existed 

between the two . This doctrine evolved because of 

the inability of one party to respond in payment for 

damages (Kucera , 1980 , p . 162). The earliest 

application was imposed liability upon a master fo r 
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the negligent acts of his servant , because of the 

master ' s ability to contro l the acts of the servant 

and the servant ' s inability to pay damages (Kucera , 

1980 , p . 162). 

Today , the situation still exists . The surgeon, 

as " captain of the shi p", is liable for the r.urse 

anesthet ist by applicat ion of the " borrowed servant" 

doctr i ne of respondeat superior ( St r i ef£, 1975 , p . 65) . 

But today the situation is much different from the 

early 1900 1 s . The Certified Registered Nurse 

Anesthetist is a registered nurse who has had additio nc.l 

education i n the a r t and science of anesthesia , has 

Fa ssed a national qualifying examination , and every 

two years is required to be recertified thro ugh 

continuing educatio n . Because of the complexity of 

surgery and anesthesia , surgeons are no longer able -· ✓ 
to stay abreast of the effects of the different 

anesthetic agents and techni ques on the physiology of 

t he patient . 

The question arises, then , how the courts can 

conti nue to enforce the " captain of the ship" concept . 

Since the surgeon has no choice in who administers the 

anesthesia , but , rather , is assigned a nurse 

anesthetist by the hospital , and since the surgeon has 

no knowledge of the skills of this anesthetist , it may 
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be argued that the surgeon must not be hel d liable . 

If the nurse anesthetist is certified and has passed 

the standards 0£ employment at the hospital , that 

nurse anesthetist , alone, should be liable for his/her 

own actions. 

In this paper , I will attempt to prove that the 

nurse anesthetist should be liable by reviewing the 

l itera ture to show the history of the nurse anesthetist, 

including present educational requirements , the right 

to practice , and legal liability ; the insurance 

system ; and the trends of court decisions . Through 

my research I will try to establish that there is a 

need for c hange in the judicial decisions concerning 

this liability , and I will try to project the 

consequences to the nurse anesthetist , the patient , 

and the surgeon if these changes are not made , 

-· ✓ Nurse anesthetists are educated and professionally 

accountable . They have been taught to function 

independently . They function , not as physicians , but 

as nurse practitioners . The laws must be changed to 

accommodate them , while removing the burden of liability 

from the surgeon . 



CHAPTER 2 

LITERA':'UP.E REVIEW 

History of iJurse Anes thes .ia 

The role of the nurs€ anesthetist developed 

because of a need for someone to administer the 

anesthesia for the surgery . In the 1800 ' s , some 

strides were being made in the field of anesthesia . 

Nitrous oxide and ether were fi~st four.ct to have 

anesth~tic pr operties ir. the 1840 1 s , and these agents 

beg a~ to be used (Bakutis , 1953 , p . 4). - • & .t-ew , .l._i_ any , 

physicians were i nTerested in the field of anesthesia 

since it was not a glamorous position . What was 

needed was one who : would be s a tisfie d ~ith the 

subordinate role that the work required; would 

make anesthesia h is one interest ; would not look 

o11 the situation as one t hat pu t him in a position 

t o watch and l earn from the surgeons ' technique ; 

would accept a comparatively low salary ; and would 

have a natural aptit ude and intelligence to develop 

a high level of skill in providing the smooth 

anesthesia and relaxation the surgeon demanded 

( Bakutis , 1 953, p . 10) . With t hese needs, i t was 

no wonder that the surgeon turned to the nurse for 

h i s anest heti c needs . 

5 
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In t he United Stat es , the first nurse anesthe ­

tists were people accepted by the Si s t ers of the 

Catholic Eospit als . In 1883 , Mother Superi or 

approached Wi lliam Mayo to instruct one of her 

nurses in anesthesia. He accepted , anc Ejith Graham 

became the first nur·se anesthetist in the Uni t ed 

States . Her s uccessor , Alice McGraw , brought fame 

to the profession by .reporting 1 , 092 cases in 1 900 

and 14 , 000 cases in 1906 ( Bakutis , 1 953 , pp . 1 0- 12 ). 

About the same t i me the firs t school of anesthesia 

was founded in Cl eveland in 1 926 , legal problems 

began to arise . The ouestio n was where does nursing 

end and medicine be g i n (Bakutis , 1 953 , p . 15)? Two 

states ruled againsT nurses : New York considerec it 

a v i olation of the law , and California ruled that or. ly 

a physici an coul d administer anesthesia . Many 

~-urgeons and nurses wanted to f i ght these new rulings . 

I n 1917 , the rule was tested in Kentuck~, . The 

decision was favorable to the nurse anesthetist , and 

nurse anesthesia became legal in sever al states 

( Bakuti s , 1953, p . 22). The o nly court trial to t est 

the legality of the nurse anesthet i st was in Cal iforn i a 

i n 1934 . The defendant was a nurse anesthetis t from 

Los Angeles . A group of physicians brought suit to 

prevent nurses from giving anesthes i a by proving that 

the admi nistrati on of anesthesia ~as the practice of 
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medicine because it incorporated the diagnosis and 

treatment of a physical and mental condition . The 

suit was filed by the Anesthesia Section of the 

Los Angeles County Medical Association . They tried 

to establish these facts: 

1 . The surgeon could i n no way 
supervise the nurse anesthetist ; 

2 . Anesthetics were drugs and in the 
administration of the drug , thE 
nurse anesthetist used her own 
judgement as t o the amount , which 
was treating the patient ; 

3 . In observin~ the signs of anes­
thesia and acting on these signs , 
she was practicing med i c ine ( Eakutis , 
19 53 , pp . 26- 28) . 

The defendant showed that the g iving of drugs under 

direct or understood instructions of a physiciar. 

was recognized as a function of nursing and that the 

reporting of changes in a patient ' s condition and 

ac~ing accordingly , under the direct or understood 

fupervision of a physician, were also within the 

province of nursing . It was a l so shown that 

anesthetic drugs were in this classification, and 

therefore , their administration was within the law 

for Registered Nurses . The court found in favor of 

the defendant (Bakutis , 1953 , pp . 28- 29) . 

By 1933 t h e nurse anesthetists organized and the 

American Associ ation of Nurse Anesthetists was formed . 

Antinurse anesthetist campaigns continued , in spite 



8 

of t he fact that in 195 0 one half of all anesthetics 

were being g iven by nurse s . The Ameri can Associ ation 

of Nurse Anesthetists set up standards f or schools 

and established a national qualifying examination . 

The length of the educational program changed from 

s ix month s i n 19 35 to one year in 1948 , to ei ghteen 

months in 1 961 , and to two years in 1975 (Bakutis , 

1953 , pp . 30-41 ) . 

The organizat ion h a d the development of 

educat i onal standards as one of its major objectives 

and immediately established minimum standards for 

schools . By 19 55 the American Associat i on of Nurse 

Anesthetists was listed on the United States 

Commission of Education list of national recogn ized 

accrediting agencies , and remained there until 1975 

when accreditation was transferred t o the Council on 

-· 
Kccreditation of Nurse Anesthesia Educational Programs/ 

Schools ( Council on Accredi t ati on , 1 980 , p . 1) . 

Three councils were developed : Council on Certifi­

cation ; Council on Accredi tati on ; and Council of 

Nurse Anesthesia Practice (Counci l on Accreditation , 

1980 , p . 2 ). 

According to the American Association 0£ Hurse 

Anesthetists Standards , a Certified Reg i stered Nurse 

Anesthetist is a "health care professi onal who renders 

nursing and anesthesia services to patients requiring 
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a combi nation of these services". The statement goes 

on to say that "those services whi ch are med ically 

delegated are prov i ded under the d i rect ion of the 

l i censed physician delegating those services" . The 

Certifi ed Registered Nurse Anesthetist demonstrate s 

sound professional, moral , and ethical standards in 

his/her pract i ce and is responsible and accountable 

for the quality of s ervice he or she provides . This 

Certified Reg i stered Nurse Anesthetist must be 

competent to give care whi le under the direction of a 

surgeon , internist , cardiologist , or any l icensed 

physician since many times there is no anesthesiologist 

available (Council on Accreditation , 1980 , p . 3) . 

To qualify as a Cert i f i ed Registered Nurs e 

Anesthetist the person must first be a graduate nurse 

of an accredited nursing school , licensed to practice 

<n the state . He/She must then be a graduate of an 

accredited anesthesia school , and must have passed 

the national qual ifying examination . Once certified , 

this nurse anesthetist must be recertified every two 

years by obtai nin g continuing educat i on , which must 

be approved by the American Association of Nurse 

.Anesthetists (Council on Accreditation , 1980 , p . 3 ). 

To be admitted to an accredited school of 

anesthesia , the student ' s requirements shall include 
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graduation from an approved baccalaureate or higher 

degree program in nursing or a n approved associ ate 

degree or diploma program in nursing with a minimum 

of thirty hours , or its equivalent , o f college credits 

which i nclude : Biophysical Sci ences , five courses; 

Communication Skills , two courses ; Humanit i es and 

Behavioral Sc iences , three courses . He/ She mu s t have 

a current l i cense as a Regi stered Hurse and a minimum 

of one year o f nursing experience in an acute care 

setting. At this ti.me , the PJnerica n Association of 

Nurse Anesthe tists is considering requiring , within 

the next five years , an appropriate baccalaureate 

degree as a prerequ i site for admi ssion (Council on 

Accreditation , 1 980 , p . 8 ) . 

The educational programs are 24 months in 

length and require a mini mum of 450 anesthetic cases . 
"nd 800 hours of c linical experience . The didact i c 

requirements are at least 4 50 contact ho urs . This 

includes 4 5 hours of Professional Aspects ; 1 35 hours 

of Anatomy and Physiology in relation to anesthesia, 

including cell physiology , nervous system , respiratory 

system , cardiovascular system , e ndocrine system , and 

excre t ory system; 60 hours of Chemistry ; 75 hours o f 

Pha rmacol ogy ; 75 hours of principl es of anesthesia ; 

and 35 hours of journal clubs and conferences 

( Counci l on Accreditation , 1 980 , pp . 14- 17) . 
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The American Assoc ia.tion o f Nur se Anesthetists 

defines anesthesia service as : 

1 . Management of procedures for 
rendering a patient insensible 
to pain within the conf ines of 
operative , diagnostic and/or 
therapeut i c situations , and 
physio l ogical and pathological 
con d i tions of the pat i ent ; 

2 . Support of l ife functions under 
the stress of anesthesia and 
surgical manipul at i on ; 

3 . Clinical manag ement of life 
support of the patient , uncon ­
scious from any cause ; 

4 . Management of pain relief ; 
5, Management of problems in card iac 

and respiratory resuscitation; 
6 . Application of selected methods 

and procedures of respiratory 
care; 

7 . Clinical management of various 
fluids , electro l ytes , and 
met abolic disturbances ( Council 
on Accred i t ation , 19 80 , p . 4 ). 

The scope of practice , according to this same 

org~nization is within the scope of professional -· 
;(ursing practice to include those nursing functions 

for which the nurse anesthetist bears indep endent 

responsibility and those funct i ons which have been 

medically delegated by a licensed physician . Each 

of these f unction s can have both a nursing and a 

delegat ed medical component and the Certified 

Registered Nurse Anesthetist should be prepared t o 

perform both types of funct i ons and should be able 

to recognize when the needed care i s bey ond his/her 
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competence . At this time , consultation should be 

sought (Council on Accreditation , 1980 , p . 4 ) . 

Ri ght To Practice 

Today ' s nurse anest~etists practice under the 

nurse practice acts of their own states . Before 

d i scussing the curre~t situation o f nurse practice 

acts , one must first look back on the evolution of 

nursing . The nurse has gone from being i ndispensable 

to a subordinate role and then back to t he expanded 

role tha~ exists now. These roles have led to 

changing positions professionally and medicolegally 

(Weisgerber , 1980, p . 83) . These periods o f n~rsing 

started wi th the registration era in the late 1800 ' s . 

During this time , both the National League for 

Nursing and the American Nurses Association were . 
"formed . The American Medical Association brough~ 

suit against the states for the licensing laws , but 

the courts upheld the states ' licensing rights based 

on an 1888 case in West Virginia in which the legality 

of licensure was tested and uph e l d by the United 

States Supreme Court ( Dent v West Virgi nia , U. S . R. 

129 114- 128 ). Thus , in l903 , North Carolina became 

the firs-t state to pass a Hurse Registration Act. By 

1923 , every state had one 0-ieisgerber , 1 980 , pp . 84- 85) . 



13 

The second era began in 1938 when New York 

enacted the first Nurse Practice Act . This act 

required mandatory licensure and defined the scope 

of nursing (Weisgerber, 1980 , p. 86). Licensure, 

which was the first major step in nursing organiza­

tion , is the process by ~hich some competent 

authority grants permission to a qualified individual 

to perform certain soecified activities that would 

be illegal without a licensure. In the health c are 

field , this process is accomplished by a l icensi ng 

board or a department of the state . This board 

grants to any individual who meets certain predeter­

mined standards , the legal right tc pract ice a 

hea: th profession and to use the specified health 

professional title . The licensing board determines 

eligibility for i nitial licensing and for relicensing; 

enforces licensing statutes , including suspension , 

revocation , and restoration of the licer.se; and 

supervises training institutions (Streiff , 1975 , 

pp . 51- 52) . The objective of these licensing boards 

is t o limit and control admission into the various 

health occupations and to protect the public from 

unqual ified pract i tioners by enforc i ng the standard 

of practice within the profess ion (Cazalas , 1978 , 

p . 77) . 
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The current phase started ten years ago with 

t he appearance of the nurse practit i oner . A nurse 

practitioner is an additionally trained Registered 

Nurse , operating in an expanded role (Weisgerber , 

1980 , p . 83) . The nurse practi~ioner cperates beyo nd 

a nursing spectrum , and is closer to the role of 

physician than a nurse . He/She is the initial patient 

prcvider and performs diagnoses by drawing on educat::..on 

and extensive clinical experi ence , He/She is not 

des igned to function on his/her own , but rather 

as a time saver for the phys ician (Weisg erber , 1980 , 

p . 92) . 

Each state has their own method of defining 

thei r scope of practice in the Nurse Practice Act . 

Because of this , confusion reigns . There has been 

an effort , s i nce 1971 when I daho passed thei~ . 
,<expanded role" act, to h ave medical and nursing 

associations clearly define the practice of pro ­

fessional nursing in the Nurse Practice Act in order 

to g rant legal authority for nurses to perf orm the 

functions which are now being delegated to t hem . 

These include both medi cal and nurs i ng duties (Cazalas, 

1978 , pp . 84 - 86) . 

The American Nurses Association , in the middle 

197 0 1 s , attemp t ed t o clarify Lhe confusion , Their 
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statement of nursing practice defined the practice 

of professional nursing to mean : 

. .. the performance , for compensation , 
of any acts in the observation, care 
and counsel of the ill , injured , or 
infirm; or i n the maintenance of health 
or prevention of i l lness of others; or 
in the supervision and teaching of 
other personnel; or the admi nistration 
of medication and treatment as pre­
scribed by a licensed physician or 
dentist , requiring specialized judge­
ment and skill based on knowledge of 
the principles of biological, physical , 
and social sciences . The fore~o ing 
shal l not be deemed to include acts 
of d iagnosis or presc rip tion of 
t herapeutic or corrective measures 
(Strei££, 197S ,. p. 59) . 

Th is definition seemed to suffice f or ge neral 

nursing ; but as more and more nurse practitioners 

surfaced , it became d ifficult t o determi~e if the 

tasks these nurses were performing were nursing 

practice or medical practice since they were per-
• 

~rming duties formerl y performed by physicians in 

the emergency room , operating room , and i ntensive 

care units . Since there is no clear distinction 

between nursing diagnosis and medical diagnosis , 

many states began amending their sta tutes to permit 

nurses to perform "med ical " or " additional acts " 

(Ca zalas , 1978 , pp . 84 - 87) . 

To gain recognit i on under the law , the nurse 

practitioner , including the nurse anesthetist , can 

take one of three basic directions . He/She can 
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work for the inclusion of addit i onal acts in the 

Nurse Practice Act , for the " expanded role", or for 

the mention of the nurse practitioner by specific 

name ( Kaspar CoIDI!1unication , 1981) . 

The additional acts method defines expanded 

responsibilities and dut i es that are allowable under 

the practice of professiona l nursing . Iowa is or.e 

of the states which f oll ows this method ( Kaspar 

Communication , 1981) . This Nurse Practice Act 

allows for the '' .. . formulation cf a nursing diagnosis 

and t reatment " and " ... for performance cf additional 

acts or nursing specialities which require educa-

tional traini ng " .. .. "which are recognized by the 

medical and nursing professions and are approved as 

being proper to be performed by an R. 1 • 11 Oowa Statutes 

Annotated , 1980 , p . 49) . 

✓ The expanded role model includes the phrasing 

of Advanced Regi stered Nurse Practitioner and allows 

for the definition of this expanded role in t he Nurse 

Practice Act ( Kaspar Communication , 1981) . Kentucky ' s 

Nurse Practice Act states that the Advanced Registered 

Nurse Practit ioner is one who is certifie d to engage 

in advanced Registered Nurse practice , including , 

but not limited to , the nurse anesthetist , nurse midwife , 

and nurse practitioner. I t defines Advanced Registered 
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Nurse Practice as the per formance of additional 

ac t s by a Regis t ered Nurse who has gai ned a dded 

knowl edge and ski l l s through an organized post basic 

program of stu dy and cl i nical experi e n ce approved by 

t he organi zati on or agency wh i ch has the authority t o 

certify the Advanced Reg istered Nurse Pract i t i oner . 

I n the performance o: those procedures which are 

normally cons i dered a s the pr·actice of medicine , the 

nurse wil l conform to t h e standards of the Medical 

Prac t i c e Act and establish ed medical protocal 

( KenLucky Rev i sed Statutes , 1980 , pp . 33- 3u ) . 

The t hird d i rect io~ , which is the ment ion by 

name of the nurse practitioner , is used in Arkansas . 

The Nur se Prac t i ce Act states , " In o rder to safe­

guard life a nd health , any person practicing or 

o fferi ng to pract ice as a Registered Professional 

• 
Ncirse , Professi onal Nurse , Nurse Anesthetist , .. . shal l 

hereafter be r e qui red to submit evidence tha t he or 

she is qualified to do so . " Qualifica tions for a 

Cert i fied Reg i stered Nurse Anesthetist are as follows : 

a ny R. N. r egis tered in Arkans a s who shows proof 0£ 

satis f act o r y c ompl e t ion , beyond generic nursing 

preparation , of a formal educat i onal program wh i ch 

meet s the s t andards of t he Council on Educat iona l 

Programs 0£ the nurse a nesthetists or other nat ional ly 
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recognized accreditin g bo dy whi ch has as i ts 

objective preparation of nurses t o perfor m a s nurse 

anesthetis t s , and current cert i f icat i on f rom t h e 

Counci l on Certification of the nurse anesthet i sts , 

Council on Recertification , or other reco gnized 

cer t i fy i ng body (Arka ns as Statutes , 1979 , p . 8 ) . 

Many n urses s t ill funct i on under the bas i c 

def i n ition of t he Nurse Practice Act ( Kaspar 

Commun i cation , 1981). These ac t s make ~o mentio n 

o f the exp anded r o les and t here f ore , nurs e p ract i ­

tioners , including Certif ied Regi stered Nur s e 

Anes t he t i s ts , have no l ega l p r otect ion for t h e ir 

act ions . The c r uc i a l prov i s i o n beari ng or. t he 

lega l s cope of professional nursing pr actice i s t he 

definit i o n o f t hat practice (Ha l l, 1975 , p . 7) . St e p s 

must be taken to c hange t h e Nurse Pract i ce Act s of . 
~ 11 states to includ e nurs e pract i tioners a nd 

expanded definitions , s o t hat tho se nurse prac t i tioner s 

are l egal ly protected t o pract ice their profess ion 

( Bul l ough , 19 80 , p . 55 ). 

Figure s l and 2 , pages 1 9- 2~ , show a summary of 

the va r ious Nurse Pract ice Acts . 

Legal Respons ibilit y 

The l egal respons i b il ity o f t h e medical 

pr o fessional is under t he civ i l l aw o f each state . 
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Figure 2 continued 
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This civil law defines ar.d determines the rights of 

ind ividuals in protecting their person o r property 

(Ross , 1981, p . 2) . The lega l process is the procedure 

through which a person with a claim can institute an 

ac t i on in a court o f law (Ross , 1981 , p . 10 ). These 

actions can be decided by statutory law , a body of 

legislative enactments, or through common law , a n 

accumulated and orga n ized 'body of previous court 

decisions, d ivided i nto categories according to subject 

matter and used as precedent for decisions (Ross , 1981 , 

p . 5; Mannie , 1981 , p . 2) . 

The driving force in American jurisprudence is 

this common law , under which equity must b e obtained . 

This means that whil e it is the function of the 

governors o f a society to suggest and pass laws that 

will provide jus tice f o r t he people , it i s for the 

courts to interpret these laws and apply them with 
✓ 

equity ( Guenther , 197 8 , p . 25) . The actions of 

common law include the recovering of money damages 

for breach of contract or f or a tort o r recovery of 

possessions of real or personal property ( Hyatt , 197 2 , 

p . 6 ) . 

A tort is a c ivil wrong , an invasion of any 

privat e and personal right whic h each of us have 

by virtue o f the federal and state laws and the 
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constitut i on . The person responsible for a t ort is 

any person who viol ates these ri~hts of another . The 

only exception to this responsibility is if a peace 

official or public official who in their o fficial 

capacity and in performance o f their duty violates 

a personal right of a private citizen . This person 

may be absolved of liability if it was an act 

necessary for the public safety or welfare (Ros s , 

1981 , pp . 200- 202 ) . 

One type 0£ tort is negligence. This i s based 

on an existi ng cuty to use proper care and diligence 

in a certain situation (Ross , 1 981 , p. 215) . There 

are four elements of negligence : there must be a 

standard of due care under the circumstances; there 

must be a failure to meet the s~andard of due care; 

there must be the foreseeability of harm from failure 

to meet the standard; and there must be evidence 

that the breach of this standard proximately caused 

the injury (Streiff , 1975 , p . 4 ) . This negligence 

can be an act of omission or commi ssion , but there 

is no liability i f no inj ury occurs or if there was 

o deviation from the stand ard of care (Cazalas, 1978 , 

pp . 18- 19) . 

Malpractice is negligence in the performance of 

a professional act (Quimby , 1979, p . 13) . I t is 

associated with any professional misconduct , 
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unreasonable lack of ski ll or fidelity in professional 

or f i duc i ary duties , or illegal or immoral conduct 

(Morris, W. , 1981 , p . 110) . A malpract i ce claim can 

be filed a g ainst any person who holds himself out 

to the public as a member of a profession , qualified 

t o render services as required in a s killful and 

competent manner . The plaintiff must prove that he 

retained the defendant to perform the professional 

services , and that this employment was accepted , and 

t hat he suffered damages or injury through thes e 

acts either because th e professi or.al did not use 

reasonable care in exercising his skill and learning 

or because he did not possess th e necessary experi­

ence or learning (Ross, 1981 , p. 222). 

A medical injury is the result of an untoward 

event arising during the course of medical care. 

This includes losses resulting from negligence as 

well as unavoidable complications (Beyond Malpractice , 

1978, p. 2) . 

Accountability 

Who then is accountable for this negl igence? 

The fundamental principle of American jurisprudence 

is that the individual who performs an act in a 

negligent manner or who negligently fails to oerforrn 
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an act must compensate the injured v i ctim by payment 

of damages . The perpetrator o f the negligent act 

i s personally liable , and no other doctri ne affects 

this personal liabil ity of the practitioner. In 

spite of this , it is an established practice for the 

liability of one person to be imposed en another if 

a certain relationship exists between the two . This 

doctrine , called respondeat superior , has been used 

in courts of law for many years (Kucera , April 1980 , 

p. 162). This doctrine imputes the negligence of an 

employee ont o the employer if the negligent act was 

within the scope of his employment ( Ross , 1981 , D . 217) . 

This is an example of vicarious liability , which imposes 

the liability onto a person who has not performed the 

negligent act. Employers , with very few exceptions, 

are always l i able for the injuries caused by the 

negligent acts of employees (Holder , 1975 , p . 200) . 

It must be proven that the employer has the right to 

control the conduct of the employee in the performance 

of duties . Thi s doctrine does not absolve the employee 

of liability , but only includes the employer in a 

s'hared liability (Strei££ , 1975 , p . 63) . 

The f i rs t expansion of respondeat superior was 

the 0 borirowed servant " doctrine . Thi s stat e d t hat 

the services of an employee can be loaned to a third 

person, for a temporary period of time , for the 
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performance of spec i£ied tasks and/or functions 

(Kucera , April 1980 , p . 153 ). P.lmost all states 

uphold that the loaned servant is in the control of 

the borrowing employer . The applicat i on of the 

borrowed servant doctrine for hospital employees i s 

based on the "captain of the shii;" concept, which 

states that while in the operating room, the surgeon 

is responsible for everything that happens (Streiff , 

197 5 , p. 65 ). 

Although these doctrines of liability sound 

straight forward , the states all seem to differ in 

their approach to liability (Kucera , 1972 , p . 162) . 

It i s well established that each individual is 

liable f or h is /her actions . What seems more diffic ult 

to establish is who , if anyone, is liable with the 

individual performing the negl i gent act? 

The problem is in what constitutes control 

(Kucera , April 1980 , p . 163) . According to one 

source , to establish control, the court l ooks to 

whether or not the master can hire , fire , determine 

salary , pay it , and set forth working hours . If 

v.f°his control is established , it matters not if the 

control was exercised (Quimby, 1979 , p . 108). And 

from another source , the true test of borrowed 

servant is whether the master is actively exercising 
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supervision and control (Medico- Legal I mpli cations , 

1978 , p. 385) . 

One of the earliest applications of this 

doctrine was i n 1945 in California. I n this case , 

an i njury occurred to the patient due to poor 

positioning duri ng surgery . The surgeon was ultimatel y 

found guilty under the captai n of the snip concept 

(Yberre v Spanouad, 154 P . 2d 687) . Another case 

uphold i ng The captain of the ship was in Pennsylvania 

i n 1949 . The surgeon wes liable for acts commit ted 

by an intern (McCounel v T,Jilliams , 6 5 A 2d 24 3) . 

To further illustrate the apparent confusion , 

as far back as 1936 in Halligan v Prindle et al 

(Halligan v Prindl e et al , 62 P . 1 075) the physician 

was held not liabl e for a nurse who was not his 

employee when he had no knowledge of her carelessness 

and the lack of care was not aonarent to him . 

Anothe r confusing aspect to the liability issue 

is charitable immuni ty of hosp i tals . Charitable 

immunity was f i rst appl ied 1 00 years ago in 

Ma~sachusettes to protect hospitals and other 
✓ 
charitable i nstitutions from law suits whi ch mi ght 

d i mi nish their assets (Warrer. , 1978 , p . 9 ) . Al tho ugh 

many states have now abolished this immunity of 

hospital s from s uits , i n 1959 thi s doctrine was 

affirmed in Arkansas (Hilton v Sisters of Mercy of 
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St. Josephs Hospital, 351 S . W. 2d 129) . But to 

contradict this rul i ng , in Bing v Thornig 

(Bing v Thornig , 143 N. E . 2d 3) , the hospital was 

liable for the actions of its employees . 

The general rul e now is that a hospital is n o t 

liable for carelessness of nurses in the care of 

the patient when she is carrying out the orders of 

a physician (Hyatt , 1971 , p . 328 ). The ~ospital 

must show it used due care in the selection of 

nurses , which i s very diffi cult to do since it is 

sometimes very hard to assess the education2.l 

experience of nurse . If the nurse met all hospital 

requirements for employment and is then negligent 

in performi ng ordinary duties , the hospital is 

liable for the nurse ' s actions (Hyatt , 1972 , p . 646) . 

The physician , on the other hand , has the right to 

assume that the nurse employed by the hospital is 

competent (Hyatt , 1972 , p . 741 ) . In a case as far 

back as 1916 , the surgeon was not liable for a 

nurse ' s acts since he was unaware of her lack of 

ex12eri ence and skill and was not required to instruct 
✓ 
her i n her ordi nar y duties ( Morrison v Henke , 160 

N. W. 173) . 

One can easily see by the cited cases that 

confusion exi sts in the area of liability . There 

are many more cases t hat can be cited to show 
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accountability in the medical field . The legal 

concept of imputed negligence is in the process of 

evolution and while confusion still prevails , 

certain trends are forthcom i ng (Kucera, April 1980 , 

p . 162 ). The nurse anesthetist , like all professionals , 

share an individual obligati o n with regards to h is 

or her actions in the course of rendering health care . 

He/She is obligated to care as bes t as possible and 

cannot merely follow the orders of the physician 

without being liable . This nurse anesthetist must 

question orders which appear unc lear or erroneous and 

must seek a second opi nion if agreement cannoL be 

reached with the physician ( Kucera , 1978 , pp . 630- 632) . 

In 1965 in Texas , a surgeon was found not liable 

for a nurse anesthetist under respondeat superior 

because he did not order the anesthesia which was 

used , but he was found liabl e under the caotain of 

the ship concept (McKinley v Tromley , 386 S . W. 2d 564). 

In yet another case , Sessel v Muhlenberg Hospital 

(Ses sel v Muhlenberg Hospital , 306 A. 2d 474), the 

surgeon was not liable for the nurse anesthetist 
• 

✓ 
because the surgeon cannot hire or f ire or establish 

policies for the nurse anesthetists. 

The nurse anesthetist may be found by the court 

to be an independent contractor . If qualified in 

accordance with the American Association of Nurse 
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Anestheti sts , he/she may be far more knowledgeable 

than the surgeon and thus be considered an independent 

contractor since physician control is lacking 

( Cozales, 1978 , p . 104 ), 

Judici ally , a nurse is defined as a " person 

trained to take care of the sick , aged, wounded or 

injured and to assist a physician or surgeon , some­

times acting in the capacity of an independent 

contractor and at other times as an employee" (Morris , 

w. , 1981 , p. 110) . 

Since anesthesia involves the diagnosis and 

treatment of a patient , i t is the pracLice of 

med icine and must be done under the supervision of 

the physician . More and more the courTs are recognizir.g 

that the nurse anesthetist is more knowledgeable about 

the anesthesi a than the physician. This leaves a 

dichotomy- if the surgeon is no t liable , is the nurse 

anesthetist practicing medicine or is anesthesia not 

the practice of medicine (Dornette, 1972 , p . 421)? 

-✓ 
Since admi~istration of anesthetics 
is an area of great physical danger 
to the patient and a n area of l egal 
danger to the nurse , t he nurse should 
be particul arily conversant with the 
nursing law of her own state with 
respect to the administrat i on of 
anesthetics , and when she does have 
authority , she should do so only 
under the supervision of a physician . 
The courts will then de c i de who is 
liable (Sarner , 1968 , p . 9) . 
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Fi~ure 3 , page 35, s hows the typ i c al legal relation­

ships of the nurse anesthetist employed by a hospital . 

I nsuranc e 

It is an accepted fact that malpracti ce and 

negligence exists . By 1 975 , mal practi ce had reached 

a l most epidemic proprotions ( Kittrie , 197 5 , p . 26 ) . 

More than 7 out of 100 who are admitted to a hospital 

c an expect t o be injured by the treatmen t they 

receive and 29% of a l l these accidents are caused 

by negl igence (Guenther , 1978 , p . 26) . 

In 1960 , the t otal malpractice premiums equalled 

60 million dcllars (Medical Malpr actice , 197 7 , p . 19 ). 

By 1970 , these premiums had risen t o 370 mill i on 

(Jacobs , 1978 , p . 373 ) . These r ates e qual led approx ­

i mately a 550% i ncrease and accounted for 7738 c l aims 

fi l ed , which was an increase of 7 5% from the previous 

f our years (Lipson , 1 976 , p , l ; Appendix Report , l9 73 , 

p . 61 0 ). 

I t was during the middle 1970 ' s that the rnal ­

pr~cti ce cris i s r eached its peak . At no time i n t ne 
✓ 
h i story of the United States had state legi slatures 

moved wi th such unanimi ty or with greater rapi d i ty 

than t~ey did t o confront t he malpractice problems . 

Bet ween 1974 anc 1976 , every state in the union had 

passed a mal practice law , but most were ambiguous in 



Figure 3 

WHO I s LIABLE? 

TYPICAL LEGAL RELATIONSHIPS OF THE NURSE 

ANESTHETIST EMPLOYED BY THE HOSPITAL 

STP_TE BOARD 
OF NURSi l~G 

\ 
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to practice 
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car.tract f o r 
services 

MALPR;\CTI CE 
I NSURANCE 

CARRIER 

c ond i t i onal 
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" '\. 
• p otential 
indivicual 
tortfeasor 

' I 
' HOSPITAL---c ontract f o r servi ces- - PATIENT 

Typically the nurse ane s thetist is employed by t he 
hospital . Yet , in most situations, she becomes the 
bo rrowed servant of the surgeon when the d oo rs of the 
operating room c lose and the operation commences . 
As in the case of the physician , the nurse anesthetist 
must obtain a license to practic e ( n ursing) frc m an 
agency of the state government . She has contracts 
for services with the hospital and for malpractice 
~surance with an insurance carrier . Her relati onship 
with the patients t o whom she gives anesthetic agents 
is an indirect one only , unless of c ourse she commits 
a negl igent act which injures the patienL , 

Source- Bullough , B. The Law and the Expand ing 
Nursing Ro le. New York: Appleton­
Century- Craft , 1980 , 422 . 

3 5 
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nature (Guenther, 1978 , p . 233) . Screening panels 

and review boards were estab_ished (Legal Side of 

Medicine Report , April 1979, p . 1 ). Defensive 

medici ne appeared with physicians orderin g all 

possible tests to try t o stall any suits (Beyond 

Malpractice , 1978 , p . 16 ) . 

These steps have done little t o help . Hartford 

Insurance reported that i n the first 7 months of 

1979 , 17 milli on dollars was paid out in claims 

compared ~o 21 mi llion dollars for the whole of the 

previous year ( Chapman , 1 980 , p . 9) . Figure 4 , 

page 37 , shows the economic loss and indemnity paid 

in t he United States in 19 7~ , and Figure S , page 38 , 

shows the average rates for professional l iability 

coverag e in California in 1976, 

Claims filed against the medical profession 

conti nue to rise and i nsurance costs spiral . In 

spite of this , the malpractice suit performs two 

important functions : It ceters the physic i an from 

lax , careless or negligent behavior; and it compensates 

the pat ient as a consequence of the negligence of -· 
h(spital, physician , or ancillary health care 

personnel (Medical Malpract i ce, 1977, p . 1). 

Unfortunatel y , the compensation is not equal. 

I f it were , it would be less of a concern. The 

unequal distribution of claims makes it difficult to 



figure 4 

Economic Loss and Indcmni ty l'ai<l 

Cumulative Average Ratio of Average 
All t?g erl Economic Loss Percent of Indemnity Indemnity Paid to 
of Injured Persons* Incidents Paid Economic Loss** 

None 38.0 $ 22,001 
1 - 2,999 71.1 8,177 5. 5: l 

3,000 - 5,999 81. l 18,325 4. l: l 
6,000 - 9,999 86.0 30,641 3.8:l 

10,000 - 39,999 94.2 48,443 l.9:1 
40,000 - 99,999 96.3 81,015 l. 2: l 

100,000 - 499,999 99 . 5 153,857 0 . 5: 1 
500,000 - 999,999 99.9 271,517 0 . 4:1 

1,000,000 or more 100.0 474,297 0 . 5 : l 

Source: NAIC Malpractice Claims, data obtain ed from Table 25.1, p 103 

*Inc ludes medical expense, unspecified "other" expense, and loss of 
wages; these figures represent both current losses as we ll as 
anticipated future losses 

**This was computed using the average indemnity paid and the mid po int 
of the range of economic loss 

-✓ 
Source- Beyond Malpractice: Compensation for Medical 

lnJuries. Washington, D.C.: National Academy 
of Sciences, 1978, 15, 

37 



w 
(X) 

\ 
l 

Chee 

I 

II 

I l l 

IV 

V 

YI 

Vil 

VIII 

AVEUC.E RATES FOR $1 !Ill.LION/$ ) MILLION PROF[SSIOSAI. f.lA8lf.ln' fO\'l' P.Ar.F Ill TIii; SOC.AP Allf..A 

(In Joll ar1 ) 

TT1velu·•• Travcl<"r• Travelll!tl Traveler• 
Bar l (or,I . J• " · , • ]!.- (pro,,osed), ( p ropoo,J) , ( 1c to■ I), 

O.• crlptlon 1972 J•n . I, I) J u . I, I) Ian , I, 76 11111 . I, 1fl 

Allergy , neurolog:,, (vtthout 720 
ehctr t c- •hock,} , pedl• trlc• 

1 ,7H 4 , 106 ) , 080 

812 
Dla gnoat f t rad lo logy (wlt hou, 1,29& 

ang iography) . ~• • t ro,nt e-1'-

),121 7 , 183 ~, )44 

ology, 1e.ncral pra ct lee (no 
auraery). Jnttrnal •t"dl c lne 

Dhgnott le ud l o I Oltf (vi cl, I, lbl 2, I 64 
1nglo,t r 1phy), ophth.alnio l -

5 , 21 S 12,912 9,252 

ogy, pulmonary dt•e••e• 

0.n"9 toloa)' ( l nclud ln~ raiJt ... 
o logy) 1 th er • p~•H. l c r-adl -

1,516-2 , I IY 2,824 6,806 16,946 12,076 

ology 

Cenera I prac c l r-e vhh 1ur- 2,114 
lt!ry, oto lartf1&D l o1y 
(t: l(( ept p la•tl~ ■urgl!'fJ) 

], 724 8,915 21,404 JS , 924 

Colo·n •nd rect.•1 ■ urgery, 
otohryn1olo1y (lncludlna 
pl•1t le ■urgl!ry), urolo~y 

l,OH 4,140 ll,42l 27,241 20,268 

Ane1the■ioloay, emergef'CY l ,OSI 
medtc t ne, 1 enera l ■urgery, 

nu.r■e ane■ the■ ioloay 

S,]S6 12,908 JO, 108 22,904 

Obe t e t rtca , g:,necoloigy, 
fleuro■ur,tery • thorac i c 

l , HS 6, )04 IS, 19l 36 ,2)9 26,956 

■urgery 

SCPtf • 
1 

J • n . I, 16 

2,120 

1,840 

6 ,UO 

8,400 

10, 680 

U,S60 

IS,J20 

18 ,D80 

SOURCE: ll•U auppl led by the Collfornh Kedtcal 4-aoclat lo.a (updatod). 
NOT[: The a r e.a cove.re d by th• SOCAP group aneu r t nCA plen conaJ ■t • or San Lula Oblapo, Sant■ larhe r■ • Vent\lr■ , 

rern, Lo■ Anaeh:t , Sa.n l • rn.rdlno. and Orange count ha. 

• Inc Jud"• con tr tbut 1.on plu■ prntha for cJ■IM-Nde pol lcy. Aft e r r he f lra t J•• r. the cont rlbut Ion 1• • l l■ln■ ted 
and tho full oaount h th• pnaJ.ua ( H - total). 

Source- Lipson , A. J . Medical Malpractice: 
Response ozJ'hysici ans to Premium Increases 

The 

1.n California . California : Rand , 1976, 104 . 

~ 
I-'• 

~ 
'i 
(1) 

U'I 



39 

p lan for the settlements . This has resulted in large 

l osses f or the carriers in the last few years wi t h 

resultant i ~ c reases i n premiums t o the h ealth care 

pr ov i der , a r.d t here£ ore , incre ased costs to the 

pat ient ( Kosc i esza , November 1 980 , pp . 1- 3) . 

I n a recent study cone by the Department of 

Health , Education , and Welfare on all c l aims over 

$1 500 , it was shown that 70% of al l anesthesia 

i njuries r esulted i n permanent disability or death 

(Althouse , Febr u ary 1980 , p . 60). P~ s - of interest 

i s the fact t hat i n 1/10 , 000 anesthesia cases s omethin g 

will go wrong without any negligence (Gu enther , 1978 , 

p . 67) . 

The nurse anesthetist , as well as all health care 

pro viders , must remember that anything that is d one 

can resul t in a l awsui t if something g oes wrong . These 

professionals, as a first rule , must give good health 

care (AANP. Annual Meeting, Tape 1 9 81) . 

3S080 



CHAPTER 3 

THEORETICAL ORIENTATION 

Should the surg eon be legally liable f or the 

actions of the nurse anesthetist, or should the 

nurse anesthetist stand alone in defense of his/her 

own actions? At this time , according to the pre­

viously cited literature review, the surgeon , the 

hospital, and the nurse anesthetist can all be liable 

f o~ the negligent acts of the nurse anesthetist . 

The surgeon can be held liable as the captain of the 

ship o r as the master of th.e borrowed servant 

(McKi n ley v Tromly 386 S . W, 2d 564) . The hospital 

can be held a ccountable under respondeat superio r 

(Kucera , 1980 , p . 162) . The nurse anesthetist , of 

course, is liable since every professional bears 

accountability f or h:.s / her own negligent acts . No 

other legal doctrine can remove this liab ility from 

the person performing the negligent acts if the 

acts are within his/her skill level (Kucera , April 1980 , 

p , .. 162) . 
✓ 

The problem posed by this is that the surgeon 

may resent this accountability feeling he/she is 

not qualif ied to asswne control and direction of 

the anesthesia . This could result in the decreased 

use of Certified Registered Nurse Anesthetists as 

40 
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a source of anesthesia . 

When the doctrines of respondeat superi or and 

captain of the ship were first used , anesthesia 

was in its infancy, and surgeons oft en taught the 

nurse how to administer the drugs (Bakutis, 1953 , 

p . 8), Now the Certified Registered Nurse Anesthetists 

are highly trained and educated nurses who have 

completed a two year post basic nursing course in 

anesthesia with a certain minimum number of cases 

in each speciality . He/She has had a heavy class 

l oad of anesthetic agents , anatomy and physiology 

of the various systems of the body , and has passed 

a national qualifying examination (Council on 

Accreditation , 1980, p . 16), This i s the person in 

the operating room suite who knows the anesthesia . It 

is not the surgeon. 

The borrowed servant concept of respondeat 

superior states that the master must direct or control, 

or must at least have the authority to direct and 

control, the servant (Kucera , April 1980 , p . 1 63 ) . 

By _1aw , the surgeon has the authority to do this with 
✓ 
the Certifiec Registered Nurse Anesthetist , but 

through my own experience, I know he/ she usually does 

not, Many surgeons might have some anesthesia 

experience , but at best, this is usually a resident 

rotation lasting between one and six months. What 
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is learned during this period is more of the life 

saving techniques £or maintenance of a patent airway . 

I do not feel that this physician , a lthough probably 

very adept at surgery , could possibly be abl e to direct 

or control the actions of the Certified Registered 

Nurse Anesthetist . Another reason is that the surgeon 

is probably too busy doing the surgery to be bothered 

with the anesthetic problems . Most Certified Registered 

11urse Anesthetists do keep the surQ' eon informed , and 

will ask for advice when needed , but never have I 

observed any nurse anesthetist ask a surgeon which 

anesthetic agent to use . The surgeon , I ' m s ure , 

would look bewildered and suggest that the nurse 

anesthetist handle it . 

This leads the autho r back t o the same problem : 

h'hat will happen if this liability remains on t he 

surgeon? I believe the use of nurse anesthetists wil l 

decrease. In most large health care institutions, 

there are both physician anestheti sts , called anesthe­

siologists , and nurse anesthetists on the anesthesia 

staff . The surgeon usually has the option to choose 

p(ysician anesthe s ia if he so chooses . Many times the 

condition of the pat ient or the type of case i nfluences 

this choice . I f a patient is particularly ill and in 

poor physical condition , the chance of complications 
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is greater . Also , some operative procedures , f or 

instance neurosurgery and open heart surgery , have 

more risks associ ated with them . It is on these 

c ases the surgeon must think of the chance of 

litigation . I t certainly seems appropriate t hat 

the surgeon would want to free himself of as much 

liabil ~ty as poss ible . If a phys i cian anesthetist 

is administering the anesthetic , this person can 

assume his own liability, and therefore , the surgeon 

will not be accountable for anesthetic mishaps 

(Jacobs , 1978 , p . 2.79 ) . 

The problem arises due t o the defini tion of the 

practi ce of medicine and what constitutes t he nursing 

scope of practice . Referring to t he three d irections 

cited for revis i ng nurse practi ce acts , one can see 

that those states with more l iber al scopes of pra ct i ce 

give their nurse anesthetists more legal ground on 

which to work . Those states without these defi n itions 

put their nurse p ractitioners, especially nurse 

anesthetists , in a " legal limbo". Since t he practice 

of medicine i s bas i cally defined as t he d iagnos is a nd 
~ 

t~eatment of sympt oms , anesthesia admi nistration would 

c onstitute t h is . But nurses can not p~actice medi cine. 

They can only follow a physician ' s d i rect order . 

There f ore , t he physician must be l iable (Hyatt , 1 972 , 

p . 734) . 



44 

I believe that the first step must be uniform 

nurse practice acts listing specifically each nurse 

practitioner and the scope of practice. If this 

legal authority is given, maybe the courts will see 

fit to unburden the surgeon of this added liability . 

I will attempt to prove that most surgeons do 

not feel t hat they should be liable for t he nurse 

anesthetist , that they are not q~alified to direct 

and control the anesthesia , that the Certified 

Registered Nurse Anesthetist i s better qualified 

educationally than they are, and that this imputed 

liability does influence thei r choice of who 

administers the anesthetic . I believe that as lor.g 

as there is the possi b i lity that the person giving 

the anesthetic has been chosen by any method other 

than his/her ability, the best i nterest s of the 

patient have not been served . 



CHAPTER 4 

RESEARCH ~ETHODS 

Through my research I want to p rove t hat those 

peo~le mo s t closely associated with the nurse anes­

thetist , the surgeon and the anesthesiologist , fee l 

that the nurse anesthetist should be individually 

liable f o r his/her 01,n actions and that failure to 

do so could result in decreased use of the Certified 

Registered Nurse Anesthet ist . 

The first method of research that I \,.;ill use is 

conTent a nalysis. This refers t o a technique o f 

systematic exami nation o f secondary data and consist s 

of isolation o f units or indicators of phenomena i n 

which I am interested (Forcese , 1973, p . 186) . The 

s1:e ps include defining the phenomena and the units 

c f investigatio n which should lead to specificatio n 

of the operational ind icator of these catego ries. 

I ndicators must be i dentified so they can be counted . 

The most preferable indicators are words (Forcese , 197 3 , 

p . • 186) . 
✓ 

The advantages of c ontent analysis are : it 

provides a systemati c examination of usually biased 

material ; and it guards against inadver tent b i ases . 
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The disadvantages are : many times the documents 

selected may not provide the most appropriate reflection 

of the items under study , and the researcher may not 

be in a position to determin e which source is most 

representative; and i f scoring is done , the scori ng 

methods almost always have an arbi trary element which 

must be eliminated to be effective (Babbie , 1973 , p . 35 ) . 

I will use t he content analysis method of research 

in law cases, periocicals , government documents, and 

insurance claim reports . In the law cases , my indica­

tors will be the words- nurse anesthetist ; respondeat 

superior; captain of the ship ; and borrowed servant. 

I do not plan to score the items analyzed, but ra~her , 

determine the direction the l aw is turning in rel a t ion 

to t he indicator words . 

The second method of research that I will use is 

examination 0£ existing data . This method offers 

me the po s sibility of making certain assumptions by 

collecting information from already existing data . 

The great advantage of this method is economy . There 

is fO cost to the researcher . There are two i mportant 

~ sadvantages t hough . The f irst is that the method 

is limited to data already researched , which may not 

adequately represent all the variables of interest . 

The second disadvantage is that this method invo lves 

ecologi cal fal l acy, which means it i s very difficult 
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to determine the relationship between the variables 

(Babbie , 1973 , p. 35) . In an effort to eliminate 

some of these problems, I will limit my research t o 

laws and law cases which are stated as fact , without 

anyone ' s interpretation , and I will use insurance 

reports which are not published by insurance companies. 

In this way , I will not have to determine what is 

fact and what is the author ' s biases. 

The next method of research I will use is a 

survey. Survey research has three objectives : 

description, which is used to make a descript i ve 

assertion about some population; explanation , which 

may make explanatory assertion ; and exploration, 

which is used as a search into a particular topic 

(Babbie, 1973, pp . 57- 59) . 

A survey can be used to study anything -chat a 

researcher chooses , Whatever it is that is being 

studied is called the unit o f analysis anc should 

always be describec in advance so that the sample 

design and data collection methods do not prohibit 

th~ appropriate analysis (Babbie, 1973 , pp. 60- 61) . 

fn my survey , I will have three units of analyses: 

surgeons, anesthesiologists, and Certified Registered 

Nurse Anesthetists . 
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I will use two of the basic survey des i gns . The 

first is the cross sectional survey . In this method , 

data is collected at one point in time from a sample 

of the larger group (Babbie , 1973 , p . 62) , This 

cross sectional survey will be done with parallel types. 

This means that three groups will be researched so 

that I might compare the results (Babbie , 1973 , p . 66). 

They are parallel in the fact that they all have some 

responsibility for the patient during a surgical 

procedure. 

I will also use a trend study, which is a long­

itudinal survey . This type of research is done by 

researching a population over a period of time (Babbie , 

1973 , p. 63) . I will do research on court decisions 

and insurance settlements and compare them over time 

to see how they have changed. I will also review the 

trend of nurse anesthetist population to see if their 

ranks are growing . 

Before taking a survey , the population sample 

must be picked . A sample is picked because it is 

more economical and less time consuming than surveying 
• 

t~e whole population (Babbie, 1973 , p . 73) . The 

essence of sampling is the selection of a part from 

the whole i n order to make inferences about the whole . 

The success of any sample lies in its accuracy in 
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reflecting the state of affairs of the whole population 

(Forcese , 1973 , pp . 121- 122) . There are two basic 

types of sampling: probability and nonprobability 

(Babbie , 1973 , p . 76). I will use probability sampling , 

which is a method in which every member in the popula­

tion has a known probability of being selected , It 

will be a r andom sample, meaning that each individual 

i n the population has an equal chance of being selected 

in the sample (Forcese, 1973, p . 123). Altho ugh this 

sample will not be perfectly representative , it is 

more representative than other types because biases 

are removed , and I will be able to estimate the accur­

acy of my sample (Babbie, 1973, p. 78) , 

My population will be the Missouri organizations 

of the three groups mentioned- anesthesiologists , 

surgeons , and Certified Registered Nurse Anes thetists, 

To be more accurate with my populations , I will use 

the members of the Missouri College of Surgeons, the 

members of the Missouri Chapter of the American Society 

o f Anesthesiologists, and the members o f the Missouri 

As ~pciation of Nurse Anesthetists . I will obtain a 
✓ 

printed membership list, listing each member alpha-

betically , from which to pick my sample, I will use 

a systematic sampling method in which every kth element 

is picked for the sample . To prevent any biases on 
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my part , I will pick the first name at random . This 

is called a systematic sample with a random start 

(Babbie , 1973, p . 92). The one danger in this method 

is that the list might be arranged in a cyclical 

pattern which could make it impossible to get a 

random sample (Babbie, 1973, p . 93). I will, there­

fore, examine each list to make sure this does not 

occur. I will choose a number from 1-10 from a hat 

and that number will be the random starting name 

on each list. I wi ll survey 10% of each population 

so every 10th name a£ter the random number will be 

chosen . The actual number of questionnaires sent 

will be 23 to the Missouri Chapter of the American 

Society of Anesthesiolo gists, 46 to the Missouri 

College of Surgeons , and 57 to the Missouri Associa­

tion of Nurse Anesthetists . 

The construction of a self-administered ques ­

tionnaire is very important to its success . The 

questions can be either open ended , unstructured, or 

close ended , structured , In the close ended questions, 

all. possible answers are given for the respondent to 
✓ 
choose from, These type of questions provide for 

greater uniformity of responses, and make it easier 

to process (Babbie, 1973, p . 1 40). 
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The chief shortcoming of closed ended questions 

is that the responses offered may not cover all 

answers. The researcher must always remember to 

allow for all possible answers , and the answers should 

be such that the respondent can choose only one 

answer (Babbie , 1973, p. 141). I will use a 

structured question with only two possible answers­

yes or no . The questions should be clear , without 

double barreled meanings, and short and relevant, 

without negative or biased terms (Babbie, 1973, 

pp. 143-144). 

The general format of the questionnaire is also 

relevant . It should start with an introductory 

statement and clear concise instructions for completing 

it (Babbie, 1973, p. 150). The questions should 

appear uncluttered and should be ordered since the 

appearance of one question can affect the answers 

to subsequent ones (Babbie, 1973, p. 147). Like 

categories should be grouped together. Efforts should 

be made to keep questions short and limited to high 

qu~lity data. Each question should be able to be 
✓ 
justified as to relevance to the concept the researcher 

is interested in obtaining. Questionnaires that take 

longer than 30 minutes to complete will cause many 

people to lose interest (Forcese, 1973, p . 164). The 

most interesting question should be used first. This 
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makes the respond ent want to answer the question 

(Babbie , 1973 , p . 1 5 0) . 

To aid i n receiving a good response, self­

addressed, stamped envelopes should be included . 

The longer the respondent delays in returning the 

que stionnaire, the less likely he is t o return i t. 

The acceptable return rate is 50% . Anything above 

this is very good (Babbi e , 1973 , pp . 160- 165 ). 

It is important that the questionnaire i s 

reliable and valid. Reliability refers to t he exten t 

t o which a study can be duplicated by another re­

s e archer . The easier it i s for a s econd researcheT 

1:0 get the same results , the more r eliable is the 

study . Valid ity refers t o the extent to which the 

quest i ons really measure what one thinks they do . 

Both of these can be measured by the use of a p retest 

(Fo rcese , 1 973 , PF • 165- 1 66) . 

A pretest is an initial test of one or more 

aspects of the study desig n , administered t o a 

small group of subjects (Babbie , 1973 , p . 205 ) . After 

the administration, the quest ions should be checked 
✓ 
for clarity , inability t o answer, multiple answers , 

qualified answers, and direct comments (Babbie , 197 3 , 

p . 214 ). I will a dminister a pretest to a small group 

of each classification of populations . 



CHAPTER 5 

RESEARCH FINDINGS 

During my content analysis and rev iew of 

existing data , I found decisions reflecting various 

opinions . As far back as 1909 in the United Kingdom , 

the court considered it impossi ble that the adminis­

trator of anesthetics could be a servant as he was 

a professional , employed by the hospital to exercise 

his profession to the best of his ability according 

to his own d i scretion . I n exercising it , he was 

considered in no way under or bound to obey the 

directions of the hospital (Hellyer v St . Bartho l omew, 

2 K. B. 820). 

The Americans did not agree with this entirely . 

In this country , the nurse anesthetist is considered 

a nurse practitioner and requires a degree of super­

v is ion by a physician , although the amount 0£ super­

vision and control varies f rom state to state (Cazalas, 

1978 , p . 105) . In all cases that I researched , the 

nu.rse anesthetist was never liable alone . 
✓ 

As stated earlier, in a case in 1 936 in California, 

the physic ian was found not responsible for the actions 

of a nurse who was not his employee s ince he had no 

53 
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knowledg e of her carelessness and had no connection 

with the event that caused the injury (Hallinan v 

Prindle e t al, 62 P. 1075) . 

In 1948 in Clay v Christ iansen (Clay v Christian-

sen, 83 N. E . 2d 644) , the surgeon was acquitted of 

liability for burns a patient suffered from the 

cautery which the scrub nurse had set up ; and in 

1950 in California , a surgeon was held not liable for 

the ceath of a child during anesthesia , because the 

nurse anesthetist was an employee of the hospital and 

not the surgeon (Cavero v Franklin General Hospital , 

223 P . 2d 471) . 

Again in 1954 , a surgeon was acquitted of 

liability for the actio ns of the nurse anesthetis t o n 

several grounds . The nurse anesthetist was the agent 

of either the hospital or the surgeon . Since the 

surgeon did not know who would be assigned , and 

since he had no t hired her , and had no knowledge of 

her capab i lities , he was not considerec in control 

(Kemalyen v Henderson , 277 P . 2d 372) . New York 

coDfirme d this ruling in the same year when the 
✓ 
hosp ital had to assume liability ( Bing v Thornig, 

143 N.E. 2d 3) . 

Some of the more recent cases in which the 

surgeon was freed of liability include a suit agains t 
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the hospital and surgeon for an injury resul ting 

from an i njection given by a nurse . The court 

states that the surgeon is not liable for negligence 

of hospital nurses , attendants , or interns who are 

not his employees unless : They perform work or 

duties for him under his supervision and control ; he 

i s negligent in permitti ng her to attend the patient ; 

o r the negligent acts were performed under conditions 

where , in the exercise of ordinary care , he could or 

should have been able to prevent those injurious 

effects and d i d not do so (Burns v Owens , 459 S . W. 

2d 303 ) . I n 1 973,a case invol ving a n urse anesthetist 

was decided in favor o f the surgeon. In this case , 

action was brought for damages done to t he teeth 

during the intubation . The court ruled that the nurs e 

anestheti st did not become the legal servant or agent 

of the physician merely because she recei ved instruc­

tions from him on work to be done . Since he did no t 

underta ke control , he was not liable ( Sesselman v 

Muhlenberg Hospi tal , 306 A. 2d 474) . 

✓ 
. One of the most perti nent cases was in 1974 

where action was brough t agai nst the hospital , the 

nurse anesthetist, and the surgeon for the wrongf ul 

death o f a person who d i ed from lack of oxygen a fter 

surgery . The a r guement for t he surgeon was that 

before bei ng a borrowed servant , an employee must be 
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loaned with his consent and must become wholly subject 

to control and direction of the second employer and 

be f ree from the control of the first employer . 

Since the personnel of the hospital and their abilities 

are not known by the surgeon , he has no voice in the 

selection of the personnel , and he has his own 

responsibility , he should not be l iable (Foster v 

Englewood, 313 N. E . 2d 255) . 

On the other side of the issue are various cases 

where the surgeon was found liable . In 1942, the 

surgeon was found liable for the acts of a subordinate 

on the basis of the captain o f the ship concept ( St . Paul­

Mercury :Inaemnity Company v St . Joseph Hospital, 4 N. W. 

2d 637 ) . In 19 52 and 1956 , this was upheld with a 

nurse anesthetist . The surgeon was liable because "he 

usually directs the types and methods used " (Jackson v 

Joyner , 725 S . E . 2d 589; Sw igerd v City of Ortonvill e , 

75 N. W. 2d 217). In 1965 , a suit was filed against 

the surgeon for alledged malpractice for negligence 

by the nurse anesthetist in the administration of the 

an~sthetic for a nine year old boy . The first 

✓ 
verdict was in favor of the defendant , but upon appeal, 

the court held that although the nurse anesthetist 

was an employee of the hospital , she was at that time 

under the control of the surgeon who was the captain 
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of the ship. The rat ionale was t hat anesthesia was 

the practice of med i cine , and therefore , a physician 

had to be directing the nurse anesthetist . The 

surgeon was not liable under resnonc eat sunerior , but 

under the captai n of the ship con cept (McKinley v 

Tromley , 386 S . W. 2d 564 ) . 

In 1969 in Virginia , the courts ruled that t~e 

nurse anesthetist could be the borrowed servant of 

the surgeon if he selec ted the kind of anesthetic 

to be administered and t old the nurse a nesthetis t 

when to start (Nhit£ ield v Whit taker Memorial Hospital , 

169 S . E . 2d 563 ) . 

In 1965 a~d 1974, a s Texas and Illinois retreated 

from the captain o f the ship , other states adopted 

compromise theories requiring demonstration of 

control and at least a negligent act o r omission en 

the part of the surgeon in the supervision o f his 

as s ista nts . This implies that the surgeon with the 

nurse ane s thetist will not be held liable s imply 

because of his pre sence , but rather only for hi s 

failure t o cont~ol when control is required (Kucera , 

✓April 1980 , p . 164) . The nurse anesthetist, like every 

profess i onal, is obligated t o care to t he best 

possible extent and should try t o be in agreement with 

t he surgeon ( Kucera, 1978 , p. 630) . If the nurse 
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anesthetist must carry out orders that are contrary 

to good care , objections must be noted in the chart 

after getting a second opinion ( Kucera , 1978 , p . 630) . 

The nurse anesthetist is legally liable for the ad­

equacy of his/her own performance of both the nursing 

functions and the oedical d e legated function s , and 

may be found by a court to be an independent 

contractor if qualified in accordance with standards 

of the American Association of Nurse Anesthetists 

since surgeon control would be lacking (Council on 

Accreditation , 1980 , p . l ; Cazalas , 1978 , p . 104) . 

My research into the insurance industry showed 

that the cost of insurance and the number of claims 

have risen dramatically in the last 20 years . In 

1968 , 50 cents of the insurance dollar ~ent for 

cetermining fault and 27 cents went to the inj~red 

person ( Kittrie , 19 75 , p . 27) . By 1975, according 

to a United States subcoro.mittee on health , 25% of 

insurance dollars were spent on advertising , 33% 

returned to ~he patient , and 50% of tnis going to 

th~ lawyer (Jacobs , 1978 , p . 53) . The National 
✓ 
Associatic n of Insurance Commissioners reported 

in 1978 , a 28% jump in claims between 1976 and 1978 , 

and for the 20 months ending in April of 19 78 , t he 

average cost of a closed claim was $34 , 081 , which 

was up 38% from the previous two year period ( Chapman , 
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1980 , pp . 8 - 12) . The average defense cost is also 

up by about 73% (Kosciesza , November 1980 , p . 2 ). 

In 1977 , the California Medical Association 

sponsored a study on medical insurance feasibility . 

They found that 80% of the total injuries were 

temporary; 6 . 5% were minor permanent ; 3 . 8% were major 

permanent ; and 9 , 7% were fatal (Jacobs , 1978 , p . 373) . 

The t otal claims settled in court between 1975- 1 976 

were 4557 and were settled for $23 , 912 , 773 with the 

average claim being $5 , 247 . Of these claims , 2294 

were against physicians , and 1981 were agai nst 

~ospitals . The average anesthesia settlement in 1975 

was $92 , 686 with a t o tal o f $24 , 747 , 100 pai d for 267 

clains (Jacobs , 1978 , p . 378 ) . 

During 1976 , doctors and hospitals paid 1 . 5 

billion and 1 . 75 billion respectively f or malpractice 

insurance premiums with the average malpractice 

premium per doctor of 6% of their averap e gro ss income, 

equalling a cost per patient of $7/year (Guenther , 

1978 , p . 22) . 

-· This increase number of claims has c aused 
✓ 
several things to happen : there has been a decreasec 

number of applicants to me1ical schools ; there has 

been a decreased number of physicians who specialize 

in high risk specialit i es; there has been a migration 
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of physicians from areas in counties with high 

pr emiums to those wi th low premiums; there has been 

a decreased number of part time phys i cians; there 

has been a decrease in the performance o f surgery; 

there has been an increase in the cost of care ; 

there has been a decrease in the number of young 

physicians who go directly from trai ning into solo 

fee for service practice ; and there h a s been an 

increase in physician slow downs or strikes (Medical 

Malpractice , 1 97 7 , p . 32) . 

It has been f ound that 4% of all oper ati on 

connected deaths related to the administrat i on o f 

anesthesia, a nd 2/3 of these were preventable 

( Supply , Need , and Distribution , 1980, p . 1 ) . Most 

cases against anesthesia pers onnel are either l ittle 

ones , like tooth d amage or other t hing s associated 

with i ntubation , or large ones, like brain death or 

death ( ANJA Annual Meeting, 1981) . 

I n 197 2 , there were 11 ,8 53 ph ysic ian anes thesiolo­

g ists in the United States. This represented 3 . 7% 

oJ,, al l physicians in the Unit ed States . This does 

not say whether they were board cert i fied . There 

were 1 2 , 1 62 nurse anesthetists of which 99 % were 

certified . In 1980, there wer e 1 8 , 000 Certi f i ed 

Registered Nurse Anest hetists in the United States 

(Supply , Neee , Distrit~tion , 1980, pp. 2- 3 ) . 
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Before sending the questionnai re , a pretest was 

done on samples from the three groups . Fi ve of each 

group were tested t o see if the quest i onnaire was 

easily understood and if the questions were answer­

able . There being no apparent problems, I proceeded 

with t h e mai led survey . 

The questionnaire which was sent consisted of 

eight questions; seven o f which were answerable b y 

yes or no . Fi gure 6, page 62 , i s a copy o f the 

questionnaire . Ten perce nt of the membership l i sts 

o f the three groups were contacted . The numbers 

sent were : Missouri Chapter of the Am erican Society 

of Anesthesiologists - 234 membe rs - 23 sent; Missouri 

College of Surgeons - 460 members - 46 sent; Missouri 

Association of Nurse Anesthetists - 575 members - 57 

sent . F igure 7 , page 63 , shows a graph of the daily 

returns. 

The returns from t he surgeons t o t aled 60 % or 24 

returns ; t h e nurse anesthetists were 63% o r 36 returns ; 

anc the anesthesiol ogists were 42.8% or 9 returns . 

Al ! hough , this 42 . 8% does not constitute a valid 
✓ .. 
maJor1ty , the results will be shown here with a 

d i scussion later as to why the responses were so few. 

Figu res 8 , 9 , 10, p ages 64- 66 , show the results of 

the questionnaires . 



Fi gure 6 

Dear Doctor: 

I am i nvolved in research for my Master degree thesis. 
I am researching anesthesia liability . You have been chosen 
at random to receive this questionnaire . Would you please 
answer each question by marking an "x" in the appropriate 
space and then return it in the enclosed self-addressed, 
stamped envelope . Of course , anonymity is quaranteed. I 
appreciate your help in this project. Thank you. 

Beverly Krause 

QUESTIONNAIRE 

ANESTHESIA LIABILITY 

1. Should a staff anesthesiologist be held liable for the 
actions of a Certified Registered Nurse Anesthetist? 

2. Do you feel that you, as captain of the ship, should 
be liable for the actions of the CRNA? 

3. Do you feel that CRNAs should be individually liable 
for their own actions? 

a. . Do you think th.at you are knowledgeable enough about 
current anesthesia practices to be held liable? 

S. Is the CRNA educationally qualified to be accountable 
for his/her own actions? 

6. Does your liability for CRNAs influence your prefer­
ence for MDAs vs. CRNAs? 

7. Do you feel the courts are absolving the "Captain of 
t he Ship" doctrine? 

8. Who I S liable for a CRNA? ( ) CRNA 
( ) hospital 
( ) surgeon 
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Figure 7 

RETURNS 

October 28 mailed 

October 29 none 

October 30 3 

October 31 17 

November 1 Sunday 

November 2 a 

November 3 10 

November 4 
,.. 
;) 

November 5 3 

November 6 4 

November 7 2 

November 8 Sunday 

Nove:rr.ber 9 3 

November 10 4 

No vember 11 Holiday 

November 12 2 

November 13 3 

November 14 1 

November 15 Sunday -✓ 
November 16 1 

63 



Figure 8 

CRNA QUESTIONNAIRE RESULTS 

Dear CRNA: 

I am involved in research for my Master degree thesis. 
I am researching anesthesia liability. You have been chosen 
at random to receive this questionnaire. Would you please 
answer each question by marking an "x" in the appropriate 
space and then return it in the enclosed self- addressed, 
stamped envelope . Of course, anonymity is quaranteed, I 
appreciate your help in this project. Thank you . 

Beverly Krause 

QUESTIONNAIRE 

ANESTHESIA LIABILITY 

1. Should a staff anesthesiologist be held liable f or the 
actions of a Certified Registered Nurse Anesthetist? 

2. Do you feel that you , as captain of the ship , should 
be liable for the actions of the CRNA? 

3. Do you reel 'that CRNAs should be individually liable 
for their own actions? 

4. Do you think that you are knowledgeable enough about 
current anesthesia practices to be held liable? 

S. Is the CRNA ,educationally qualified to be accountable 
for his/her own actions? 

6. Does your liability for CRNAs influence your prefer­
ence for HDAs vs. CRHAs? 

7 . Do you feel the courts are absolving the "Captain of 
the Ship" doctrine? 

8. Who IS liable for a CRNA? (28) CRNA 
C 9) hospital 
(Ll) surgeon 
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Figure 9 

SURGEON QUESTIONNAIRE RESULTS 

Dear Doctor: 

I am involved in research for my Master degree thesis. 
I am researching ~nesthesia liability . You have been chosen 
at randon to receive this questionnaire. Would you please 
answer each question by marking an "x" in the appropriate 
space and then return it in the enclosed self-addressed , 
stamped envelope . Of course, anonymity is quaranteed. I 
appreciate your help in this project. Thank you. 

Beverly Krause 

QUESTIONNAIRE 

ANESTHESIA LIABI LITY 

l , Should a staff anesthesiologis t be held liable for the 
actions of a Certified Registered Nurs.e Anesthetist? 

2. Do you feel that you, a s capt ain bf the ship , should 
be l iable for the actions of the CRNA? 

3. Do you !eel that CRNAs should be individually liable 
for their own actions ? 

4. Do you think that you are knowledgeable enough about 
current anesthesia practices to be held liable? 

5. Is the CRNA educationally qualified to be accountable 
for his/ her own actions? 

6. Does your liability for CRNAs influence your prefer­
ence for KDAs vs. CRNAs? 

7 . Do you feel the courts are absolving the " Captain of 
t he Ship" doctrine? 

8, Who I S liable for a CRNA? (1.9) CRNA 
( 7) hospital 
<7> surgeon 
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yes no 
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Figure 10 

ANESTHESIOLOGISTS QUESTIONNAIRE RESULTS 

Dear Doc-cor : 

I am involved in research for my Master degree thesis . 
I am researching anesthesia liability. You have been chosen 
a-c random to receive this questionnaire. Would you please 
answer each question by marking an "x" in the appropriate 
space and then re"turn it in the enclosed self-addressed, 
s-camped envelope. Of course , anonymi-cy is quaran-ceed . I 
appreciate your help in this project. Thank you. 

Beverly Krause 

QUESTIONNAIRE 

ANESTHESIA LI.ABILITY 

1. Should a staff anesthesiologist be held liable for -che 
actions of a Certified Registered Nurse Anes-chetist? 

2. Do you feel that you, as captain of the ship, should 
be liable for the actions of the CRNA? 

3. Do you feel th.1t CR1'1As should be individually liable 
for "their own actions ? 

4. Do you think that you are knowledgeable enough about 
current anesthesia prac-cices to be held liable? 

5 . Is the CRNA ,educationally qualified to be accountable 
for his/her own actions? 

6. Does your liability for CRNAs iniluence your prefer­
ence for MDAs vs . CRNAs? 

7. Do you feel the courts are absolving the "Captain of 
the Ship" doctrine? 

8 . Who IS liable for a CRNA? (S ) CRNA 
(2 ) hospi-cal 
(3 ) surgeon 
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yes no 
(5 ) (4 } 
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(6 ) (3 ) 
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(1 ) (9 ) 

(7) (3 .) 
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CF.APTER 6 

RESEARCH CONCLUSIONS 

It is hard to draw any firm conclusions from my 

research. The one point that is absolute is that 

the incidence of malpractice suits has increased in 

t he last 10 years with~ resultant increase in 

malpractice insurance premiums and increase in dollar 

amounts of settlements . Every field of medicine , 

including anesthesia, has been affected by this 

malpract ice crisis, and the i ncreased cost has been 

passed on to the patient with resultant increases in 

health care costs . 

Evaluating the law case judgements is sorr.ewhat 

more difficult . One factor is decidedly clear , and 

that is that the nurse anesthetist is liable for 

his/her own actions. There have been decisions both 

for the surgeon and against the surgeon in relation 

to his liability for the nurse anesthetist . It seems 

that the factor in the decisions is whether the surgeon 

;)'~rts control over the nurse anesthetist . Just 

because the physician has the authority to control 

and direct does not mean this control is exercised . 

If it is not , the nurse anesthetist uses his/her own 

judgement. Whether this constitutes the practice of 
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medicine is sti ll undec ided . In some states , this 

i s legal under the nurse practice act. In others , 

it is completely ille~al for the nurse t o do this . 

It appears that many states wish to absolve the 

surgeon of this added accounta bility . These are the 

states whic h have the expanded role for the nurse 

p ractitioner . They are getting away from the captain 

of the ship concept. These people realize that the 

education of the nurse anesthet ist is such that 

he/ she is much better qualified t o handle the anes­

thesia than is t he surgeon . 

Most probably , the final dec ision rests with 

who has the greatest ability t o make monet ary resti­

tution. According t o J . Lipofsky , Attorney at Law , 

respondeat superior and the c a ptain o f the ship 

doctrine will always be upheld since nurses in general 

do not have the same monetary assets available . Mr . 

Lipofsky says t hat " ... the pers on with the deepest 

pocket will always be jointly r esponsible" (Lipofsky , 

Lecture, 1981). 

The questionnaires r esu l t s were i nconclusive on 

some points . First , it was interesting to note that 

both the surgeons and anesthesiologis ts felt that 

an anesthesiologist should b e l iable for the nurse 

anes~het ist , while the nurse anesthetists d i d not feel 
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this way . The physicians' responses are probably due 

to the fact that all those s~rveyed are from Missouri 

which does not have an expanded nurse practice act t o 

cover " the practice of medicir:e" by nurses . The nurse 

anesthetists' responses are l ikely to represent their 

independence. In recent years, there has been much 

discussion about the independence of the nurse 

anesthetist . Most nurse anesthetists do not wish to 

be supervised by an anesthesiologist , and feel if 

liability was i mposed on the anesthesiologists this 

would imply superv i sion . 

All three gr·oups were 1.n agreement on the question 

of surgeon liability . They all felt that this was not 

appropriate. 

There was a consensus on the question of nurse 

anesthetist individual liability . This is a direct 

contradiction to what the physicians said in the first 

questions . If they feel that an anesthesiologist should 

be liable as in question one , how can they say that the 

nurse anesthetists should be indiv idually l iable? 

The question on surgeon knowledge of anesthesia 

was also interesting. The nurse anesthetists thot.:ght 

the surgeons were knowledgeable enough to assume 

liability , but stated earlier that surgeons should not 

be liable . The o ther two groups felt that he was not 
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knowledgeable enough . I was surprised to find that 

the nurse anesthetists felt this way . My hypothesis 

would indi cate otherwise . Could this be a reaction 

to anesthesiologist ' s s upervis i on? I ~ the surgeon 

remains liable , the anesthesi ologist would not be . 

On the ques~ion of educati ona l qualificat ions 

of the nurse anes t hetists , the anesthesiologists felt 

t hat the nurse anesthetist was not qualified enough . 

This was a very predictable respons e sin ce t here has 

been an ongo i ng debate between the A.merican Association 

of 1·urse Anesthetists and t h e American Society of 

Anes thes i ologis t s concerning the training of nurse 

anesthetists . The anesthesiologists h ave questioned 

the quali ty of the education and have pushed to get 

involved in the t raining of the nurse anesthetist . 

The surgeons felt just the opposite . Agai n , this 

came as no surprise . The surgeon obviously would 

like to rid himself of the liab ility . They can 

hardly say that the nurse anest hetist should be liable , 

and t hen say he/she is no t qualified . The nurse 

ane~thetists ' answers to this ques t i on were s hocking . 

✓ 
Somewhere in Missouri , there are 15% of the Certified 

Registered Nurse Anesthetists who do not think they 

are educationally qualified . How can one do a life 

threatening job t hat he feels he i s not qualified t o 

do? 
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Question six concerning surgeon preference for 

who a dministers the anesthetic came out as expected , 

except f or the surgeon group . It is very hard t o 

interpret this response . From my experience, when 

a ph ysician who normally uses a nurse anesthetist 

requests an anesthesio l ogist , i t is usually on an 

extremely ill patient. In view of t h e surgeons ' 

answers , I can only assume that this is because the 

surgeons feel that the physician anesthetist is a 

better anesthetist and not because of liability . This 

may or may not be true. 

Question seven responses were as antic ipated­

ever yone £eels that there is a decreased use o f the 

captain of the ship c o ncept . 

Looking at the responses to Questi on eight on 

who is liable for the nurse anesthet ist showed me 

a number of things . Fourteen percent of the nurse 

anesthetists did not even know that they were liable 

f or their own actions; 52% thought that they were 

liable alone; 8% thought the hospital was liabl e 

al~:me ; and the rest were a mixture of the nurse 

~nesthetist plus the hospital or surgeon . 

Referring to the s urg eons ' answers , 33% thought 

they held no liability ; 8% thought t hey alone werE 

liabl e; and 8% thought only the hospital was liable . 
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The rest felt that a comb i nation of the three choices 

were liable . 

The anesthes i ologists also had a mixture of 

answers . Eighteen percent thought that only the 

nurse ane sthetis t s were l iable , and 18% thought 

only t he hospital was l iable . Ob viously , t here 

remains much confusion over liabi l i ty . Very few 

peopl e are sure who is l iable , even when it i s that 

person himself. 

My hypothesis of a decrease i n the use of the 

Certi fied Registered Nurse Anestheti st i f the 

l i ability of the surgeon is not removed has not been 

proven . I do bel ieve t hat I have shown a decreased 

use of the capt a i n o f the shi p concept by the courts 

with more liability p l aced on the hospi tal and t he 

nurse anestheti st . 



CHAPTER 7 

SUMMARY P.ND RECO~.ENDATIONS 

I have tried to prove that there is a need to 

remove the liability for the nurse anesthetist ' s 

actions from the sur~eon . I felt that this was 

essential for the continued use of the nurse 

anesthetist , feeling that the surgeon would tend to 

shy away from them , rather than accept liability . 

I have not proven this with my research , but I feel 

that this is the result of the research and not due 

to an incorrect hypothesis . 

The anesthesiologists did not respond to the 

questionnai re in an amount great enough to make it 

valid . I can only speculate as to why this happened . 

Maybe the first question threatened them . The first 

question in any self- administered questionnaire 

should not be threatening . This might ha\'e 

discouraged them from answering , or maybe :iability 

is something they do not wish to d iscuss . 

,~ To anyone else attempting to research this topic , 
✓ 

I would recommend a different approach to the 

physician . An interview might be more effective since 

they might feel more obligated to answer . I found 
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that many people avoid discussing law suits , and 

information from hospitals is almost im~ossible to 

obtain. Thus , it is almost impossible t o project 

what will happen . 

I do believe that the Certified Registered 

Nurse Anesthetists must push for inclusion in their 

states ' nurse practice acts , This will be the 

first step towards legali ty of their practice . 

They must make their plight known to the members 

of the legislature . I nforming the surgeons of 

what this might mean to them could stimulate t hem 

t o help in this fight . It certainly behoves the 

nurse anesthetist and the surgeon to protect them­

selves legally. This legal protection imposes 

legal responsibilit i es t o the patient which will 

result in greater p r ote ction for all parti es . 
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