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ABSTRACT 

Since the beginning of time man has always 

searched for justification in the acquiring of private 

property to serve some public need. In this endeavor, 

three explanations for this justification have evolved. 

They are 'higher law', 'sovereignty' and 'eminent 

domain', and each of these explanations has been used 

to forcefully take land from private individuals. 

In the beginning land was taken without compensa­

tion, and this was justified by the concept of 'divine 

rule' and the inherent power of the state. Later in 

man's development, compensation was a stipend paid to 

the owner of the land in accordance with the prevailing 

social conscience, and this stipend was determined by 

the prevailing good will of the individuals represent­

ing the government, but not found in law. 

With the development of the concept of 'free men' 

in the 'Magna Carta' (1215 A.D.); government attempted 

to define and circulate a concept of rights and privi­

leges associated with citizenship in their society.How­

ever, even in this significant document, there is no 

mention of 'just compensation' for property seized by 
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the state. Even in the writing and approval of the 

Constitution of the United States; the concept of 'just 

compensation' took over one hundred years to be enunci­

ated and defined by the Supreme Court (1933). 

So its no wonder that 'just compensation' and the 

use of 'eminent domain' are still primitive and harsh 

powers exercised by the state. No where is this more 

obvious than in the practice and procudures associated 

with the condemnation of 'businesses' and in the pri­

vate extension of this 'power of eminent domain' in 

urban renewal activities. 

Hope does exist, however, in the e xercise of this 

power, as 'Eminent Domain' is a dynamic concept and its 

uses and practices have evolved over time and do show 

that changes in the prevailing social attitude and 

conscience can occur. Because of this tolerance toward 

changes; there is always the possibility that through 

reason and education the problems associated with the 

improper use of 'condemnation' will be addressed and 

corrected . 
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Chapter I 

'EMINENT DOMAIN, DYNAMICS OF CHANGE ' 

'Eminent Domain' is a complex legal concept, and 

court decisions have explained this social phenomena as: 

"In every political sovereign community ther 
inheres necessarily the right of the duty of guard 
ing its own existence, and of protecting and pro 
mating the interest and welfare of the community at 
large. This power and this duty are to be exerted 
not only in the highest acts of sovereignty, and in 
the external relations of government; they reach 
and comprehend likewise the interior polity and 
relations of social life, which should be regulated 
with reference to the advantage of the whole 
society. This power, denominated the eminent 
domain of the state, is, as its name imports, 
paramount to a l l private rights vested under 
government, and these last are, by necessary 
implication, held in subordination to this power 
and must yield in every instance to its proper 
exercise."(Schmutz, 1963, p.ix) 

However, since this concept of 'Eminent Domain' is a 

power given to the state, its exercise and implementation 

must be understood to be appreciated. Understanding this 

concept, however, is not easy, and considerable time and 

effort must be expended in study before its functioning 

can be appreciated. 

In this concept of 'Eminent Domain' ; there is a 

power called 'condemnation' wh i ch grants, to the state, 

the power to arbitrarily seize land. However, before 
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this seizure can take place, several qualifying condi­

tions must exist: first of all there must be a public 

need for the land being seized; and secondly, 'the state' 

must pay 'just compensation' for the land seized. Both 

of these conditions are justifiable, and satisfy a basic 

social need for 'fairness. Nevertheless, there are two 

significant aspects of 'Eminent Domain' which deserve 

special attention. 

One aspect of 'Eminent Domain' is a dynamic concept 

and its elements are subject to changing standards of 

interpretation with the passage of time. This 

consideration enables this concept to meet the needs of 

the community over time. A consideration that is 

relevant and necessary if this power of the state is to 

continue to function in an interdependent and complex 

social context. The second aspect of 'Eminent Domain' is 

that in the act of exercising this power of 'condemnatio­

n', courts tend to err on the side of conservatism, in 

their assessment of 'just compensation'. Since both of 

these realities are inherent to this important social 

concept, and since the student in his/her quest to 

understand this social concept may fail to appreciate the 
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contribution made by these realities I hope to be able to 

illuminate and explain these contributions in this 

presentation. 

To keep my explanation simple; I will begin at the 

beginning. What is 'Eminent Domain'? In order for one 

to understand the inherent problems associated with 

'Eminent Domain', we have to understand the legal and 

social concepts responsible for the evolution of this 

legal act. This particular right, authorizing the taking 

of private property for public use by the state, 

has three distinct sources. They are: 'higher law' , 

'sovereignty' , and 'eminent domain' . The concept of 

'higher law' is extremely hard to explain as it emanates 

from a 'right' inherent from some universal authority; 

but it can be explained as a basic and necessary power 

inherent to government. 

John Adams writes: 

"There are rights antecedent to all earthly gov -
ernment, rights that cannot be repealed or restri­
cted by human law, a right derived from the Great 
Legislator of the Universe." 
(Macbride, 1979, p.6) 

The exact origin of this quote is unknown, but it 

was used in both the Graeco-Roman era. Since our laws 
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owe their genesis to these ancient 'Rules of Law', and 

because we accept both of these legal codes as the 

foundation for our applications of public law; we are 

forced to recognize this vague concept. 

However, our founding fathers put great stock in 

'God and Country' and from their faith, there is un­

doubtedly a relationship that exists between the peoples 

of the United States and their individual 'God'. 

So, the phrase "Great Legislator of the Universe", is in 

reality simply a substitute for 'God'; and a direct 

reference to 'eminent domain' as an ordained power 

emanating from 'God'. 

The definition of Sovereignty is similarly confusing 

as it encompasses two diverse concepts at the same time, 

hence double- edged sword. Sovereignty is defined by the 

American Heritage Dictionary as: 

"n. 1. supremacy of authority or rule. 2. royal 
rank, authority, or power . 3. complete indepen­
dence and self- government." 

In the Common Law Maxim it is: 'The sovereign, when 

trace d to his source, must be found in the man". 

(Macbride, 1979, p. 8) However, the concept of sove r -

eignty is best de scribed in the works of England's 
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lecturer, author, jurist, and legal historian Sir William 

Blackstone in his "Commentaries": 

"Civil society once formed, government is necessary 
to keep it in order. A superior must be 
constituted, whose commands all the members must 
obey. The control should be reposed in such per­
sons, who possess in some degree the divine at­
tributes of wisdom, goodness and power; wisdom to 
discern the interest of the community, goodness to 
strive to pursue such real interest, and strength 
or power to carry the knowledge and intention into 
action. These are the natural foundations of 
sovereignty, the requisites for every well consti­
tuted frame of government."(Macbride, 1979, p.8) 

From this it is easy to see that the basis for sover­

eignty is 'social order' and •accepted leadership'. As 

the designated leader must possess the human traits of 

reason and enlightenment in the exercise of government; 

and, in the administration of this sovereignty, the needs 

of the community must be identified and addressed by this 

designated leader. So a heavy burden is placed on the 

shoulders of anyone wishing to be the community leader, 

as he has to accept responsibility for those he has 

chosen to lead. 

Now for a definition of 'Eminent Domain'. In the 

Seventeenth Century Huig de Grott (Grotius) a Dutch 
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statesman and jurist "formally articulated the notion of 

the scope, entente and effect of the power which he 

called eminent dominium, or 'Eminent Domain'"(Macbride, 

1979, p.11). As a distinguished philosopher of govern­

ment, he wrote: 

"We have elsewhere said, that the property of 
subjects is under the eminent domain of the state 
so that the state, or he who acts for it, may use 
and even eliminate and destroy such property; not 
only in case of extreme necessity, in which even 
private persons have a right over the property of 
others; but for the needs of public utility, to 
which ends those who have founded civil society 
must be supported to; have intended that private 
ends should give way. But it is to be added that 
when this is done, the state is bound to make good 
the loss to those who lose their property; and to 
this public purpose, among others, he who has 
suffered the most, if need be, contribute."("Deiure 
belli ac pacis" c. 1625) 

Public safety and community services are the over-

riding considerations for this government power. This 

concept is expressed by the Court in 'Casta Water Co. v. 

Van Rensselaer', (Federal Report Vol. 155, p.140-143, 

N.D. Cal., July 10, 1907) which reads as follows: 

"the power of 'eminent domain' or 'the right to 
take private property' for a public use ... is es­
sentially a government function, existing in the 
sovereign, as a necessary constant, and inextin­
guishable attribute"(Schmutz, 1963, p.ix) 
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As one can easily see in this presentation; 'Eminent 

Domain' has evolved as a legal and social concept over 

time. The need-for and intent-of 'eminent domain' 

however are 'public safety' or 'public need' . In the 

course of day-to-day activities, situations arise in 

which a governments will by necessity have to exercise 

its power over the governed, for the benefit of those 

governed. It may be a road or some other physical 

consideration that the government implements that impacts 

on a specific individual, which is not beneficial to that 

specific individual, but which is essential to the 

community as a whole, and needs implementation. 



Chapter II 

HISTORICAL DEVELOPMENT 

Prior to the advent of 'Mercantilism' the monarch, 

who was sovereign over the land, exercised supreme 

power over the people. His will and judgement always 

prevailed in all matters related to the needs and 

concerns of the community. Property could be seized 

without compensation to the owner and user of the land, 

for whatever reason the king had for seizing the land, 

without explanation or consideration. 

From the earliest of days, there were four primary 

reasons for the exercise of this power of 'eminent 

domain'. They were: as a threat of retaliation for 

acts of treachery; for the construction of 

fortifications; to meet a communities need for 

providing water or water-courses to the community, and 

finally for the construction of roads which would bind 

the community together. Each of these causes for the 

exercise of this power by the sovereign resulted in 

select individuals losing their private rights to land, 

for the public good. In its application as threat 

against anarchy the monarch could confiscate the land 

of errant lords or nobles who actively plotted his 
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overthrow. Sometimes, however, if a lord or noble was 

a significant threat to the king, or he possessed land 

that the monarch coveted; this power of 'eminent 

9 

domain' was used to confiscate the lands of the lord or 

noble, to put him in his place. In these acts of 

preservation, the monarch usually gained significant 

properties which later became sources of revenue. 

In the act of providing fortifications for himself 

and his subjects; the monarch was actively engaged in 

providing for the communal protection of himself and 

his citizens and their property. Since conflict and 

warfare were the normal course of human events; these 

activities were necessary and beneficial for his 

survival. 

Next, we come to water-courses justification for 

the use of 'eminent domain'. Because water was a 

necessary and beneficial commodity to the monarch and 

his community, and because no fortification could last 

long without it; elaborate provisions were undertaken 

to guarantee an adequate and continuous source of 

water. Water which could be used by fortif i cations and 
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as a communal necessity for the normal development for 

any organized community. 

Finally, public roads have always been a 

significant concern for any government, as they bind a 

community together. Roads which carry the commerce and 

agricultural produce of the community, which are 

communications routes, and on which the armies of the 

king can march to the various outposts of the empire. 

All of these considerations justify 'eminent domain'. 

With the advent of 'Mercantilism', the old feudal 

system of "the absolute sovereign" eventually gave way 

to the needs and concerns of the "common man". In 

England during this period of reform, the barons of the 

land came together and produced a proclamation for King 

John to sign. This document known as the 'Magna Carta' 

was to have a profound impact on the application of 

'eminent domain'. The Common Law Maxim (Magna Carta 

and King John) state: "There is nothing more sacred, 

more inviolate, than the house of every citizen . " 

(Macbride, 1979, p.9) This concept significantly 

enhanc ed this important document. Furthermore, the 

'Magna Carta' has 63 chapters, of which the 39th., is 



the most important to the study of condemnation, and 

'eminent domain' for it states: 

"No free man shall be taken, imprisoned, 
seized, outlawed, banished, or in any way 
destroyed, nor will we proceed against or 
prosecute him, except by law the lawful 
judgement of his peers and by the law of the 
land." (Macbride, 1979, p.10) 

In this quote the term "free man" is the earliest 

evidence of the term, 'eminent domain'. 

11 

The 'Bill of Rights' in the United States 

Constitution reinforces these basic human rights, and 

proclaims to one and all the rights of the citizen in a 

free country. Even though the constitution did 

guarantee the private citizen protection before the 

law, it took some time before the judicial system 

addressed this problem of 'just compensation'. 

Even in the early years of the United States, the 

thought of 'just compensation' was not a factor in the 

taking of private property. This can be seen in the 

early constitutions of several states, "e.g. Virginia, 

North Caroling and New Hampshire did not describe an 

obligation for the payment of compensation". (Macbride, 

1979, p.13) to individuals who were deprived of their 
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property. A revolting situation for any democratic 

society. 

In discussing 'eminent domain' one must take into 

account several unique American developments which 

significantly impacted on this important concept. In 

this country, we as a people, specifically set aside 

lands for 'public use' and planned growth. This can be 

seen in the maps and documents of the Colonial period. 

Furthermore, overtime, additional innovative 

approaches have been implemented to provide for 'public 

need' through the concept of 'eminent domain'. Several 

of these innovative concepts were: land grant 

universities which sprang up in most of the western 

states; the Continental railroad system; and in the 

present, Urban Renewal. Each and everyone of these 

unique concepts has enhanced life in these United 

States. 

Where would we be today without our 'Land Grant 

Universities' which were developed by the 

implementation of a creative and uniquely American use 

of 'eminent domain'. The federal government, by 

setting aside public lands, promoted and supported a 
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concept of higher education. Places where the "common 

man'' could obtain a quality education, at reasonable 

costs. A significant contribution to the early 

development of this nation. 

The encouragement and later development of a 

transcontinental railroad was then undertaken by the 

federal government. By using the concept of 'eminent 

domain', the government was able to pass legislation 

which would give any railroad developer larger tracts 

of public land for the construction and operation of 

railroads. These initiatives occurred at a time when 

this country desperately needed a railroad system 

linking the nation coast to coast. These incentives 

resulted in a spectacular railroad building program, 

and at a time when this country was experiencing a 

significant influx of emigrants, who wanted their own 

land. Because of these realities; our western states 

grew and developed at a phenomenal rate. 

Today, the state and federal governments are 

working together to provide incentives for 'Urban 

Renewal' in our cities. To generate new construction 

and growth in areas where decay and abandonment are 
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common. The tool that is being used is 'eminent 

domain'. This new birth in older parts of our cities 

is being promoted by one of two tools. One tool allows 

local communities the authority to grant the right to 

'eminent domain' to private developers, who agree to 

specific 'Urban Renewal' objectives. The other tool, 

or method, allows the community itself, the authority 

to initiate condemnation proceedings against individual 

owners, so that property can be seized, and then 

offered for sale to private developers who will then 

develop the property and operate it for a profit. Both 

of these tools allow the community the legal 

authorization to condemn and then take possession of 

'blighted' or 'abandoned' property. 

The current idea of 'just compensation' arose out 

of a court case, "Jacobs v. United States" (United 

States Report 290, p.13, Oct. term, 1933) in this 

important legal decision it was determined that this 

right of 'just compensation' is guaranteed by the Fifth 

Amendment to the Constitution. It seems impossible to 

believe that it took so many years for a Supreme Court 

decision to determine "just compensation" . 



Chapter III 

WHAT IS PUBLIC INTEREST? 

Since the citizens of a community expect fair and 

honest treatment before any court, and by law; the 

courts established by the 'sovereign' must strive to 

administrate, protect and serve the needs and concerns 

of its citizens. As such, we need to know how 'public 

interest' is served, in a 'condemnation suit'. 

The American Heritage Dictionary defines public 

as: 

"l . of, concerning, or affecting the 
community of the people. 2. maintained for, 
used by, or open to the people or community.: 
a public park. 3. serving or acting on 
behalf of the people or community: public 
office. 4. open to general knowledge: widely 
known. -n. 1. The community or the people 
sharing a c ommon interest." 

With this definition in mind, our interpretation of 

'public interest' should be: a common concern or 

interest shared by a group of people for a specific 

purpose and the betterment of the community. 

On the public side of the case, the property being 

sought must meet a need or special use of the 

community. This is a very important part of the 

condemnation proc ess, for a community's need, and the 
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public benefit intended must be identified before a 

condemnation process can be initiated. The community 

need can be in the areas of road construction, public 

parks, public housing, the expansion of public 

facilities (city hall, hospitals, etc.) or a whole host 

of related activities. 

In some cases, community interest and special 

interest, are inherent in the same project. So a 

diligent effort must be made to identify the community 

interest and the private interest beforehand, and then 

the proper public authority must define its problem in 

accordance with state law. An example of what can 

happen when any party fails to follow the prescribed 

course in the acquisition of land, using condemnation, 

is found on the following page. (Exhibit #1.) 

In this example, the City of St. Louis condemned 

a plot of land, which it had 'blighted', and then 

negotiated to sell this land to a private entity. The 

legal complication arose due to several specific 

realities. The City of St. Louis had no intention of 

redeveloping the property itself, instead it planned to 

sell the property to a private developer. Secondly the 



Ci~y Appeals 
Ruling On Lot 
Next To Mayfair 
By Fred Faust 
0 1 the Post-Dispatch Stall 

(ailing eminent domain "an essential weapon in 
the fight to promote urban redevelopment." the city 
has appealed a court ruling that blocked its effort to 
condemn a downtown parking lot. 

Eminent domain gives the city power to take 
private property - giving the owner compensation 
- for public good. 

The city had agreed. on behalf of the owners of 
the Mayiair Suites hotel. to acquire the lot at the 
northwes: corner of Eighth and Locust str eets. 
. The lot. next to the hotel. would have been used 

for hotel parking, for the addition of a new kitchen 
• and for the eventual construction of more rooms. 

The city filed a successful eminent domain suit. 
But the lot's owner, the United States Steel and 
Carnegie Pension F.und. asked the Missouri Court of 
Appeals to stop the condemnation. 

On Oct. 9, the appeals court ruled against the city, 
statinl that the condemnation mvoived the takmg of 
land or private use and therefore violated the 
Missouri Constitution. 

In i ts appeal. the city's Land Clearance for Rede­
velopment Authority argues that the "public pur­
pose"·of taking land "does not turn on the end use of 
property b~t on whether the exercise of eminent 
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Ted Dargan,?ost-D1spa1cn 
The Eighth. Street entrance of the Mayfair and the disputed parking lot. 

domain will contribute to the redevelopment of a 
'blighted area.' " 

The parking lot is in a redevelnpment district that 
the Board of Aldermen " validly declared 'blight­
ed'," LCRA states. "The redevelopment of blighted 
urban ar eas. in itself, is in the public interest and is 
therefore a public purpose." 

LCRA charges that the appeals court opinion "ig­
nores the realities of modern urban redevelop­
ment." 

If the opinion is upheld. LCRA says, the "detri­
·mental impact" on "urban redevelopment through• 
out Missouri cannot be overemphasized.'' 

In an opposing brief filed Wednesday, the pension 
fund calls it " ironic" that LCRA quotes a-state law 
that affords " maximum opportunity" for redevelop­
ment by private enterprise. The fund complains that 
ljle city denied the fund-itself an opporumity to 

redevelop its own property. 
In its Oct. 9 ruling, the appeals court stares th2t i!°s 

up to the courts, not the Beard of Aldt:rmen. 10 

decide if a use is public. . 
If "the chief dominating purpose or use is pri­

vate," the court reasons, "the mere fact that a public 
use or benefit .is also incidentally d~r ived will not 
warrant the exercise of eminent domain power." 

The Mayfair reopened in early July after under­
going more than S20 million in renovations. Ninety 
percent of it is owned by Carl Marks Realty Services 
Inc., pan of a New York investment banking firm. 

Last November. the Mayfair agreed to pay the 
city's costs in obtaining the parking lot. In January, 
the pension fund rejected the city's offer of 
Sl,264,000; the ciry filed the eminent domain suit in 
February. 
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prior owner of the property had asked for the City's 

approval to redevelop the property himself, and had 

been denied this option. In its ruling, the appellate 

court held that the City of St. Louis had exercised the 

concept of 'eminent domain' for a 'private use', so 

therefore, this entire action was a public condemnation 

for a private use, which was unconstitutional. 

The basic steps dealing with condemnation are 

preceded by one major rule. This rule is found in the 

Missouri Constitution, Article 1, Section 28. This 

article absolutely "prohibits the taking of private 

property for private use.'' (Missouri Condemnation 

Handbook, p.1-1) As such, 'condemnation' allows the 

sovereign government the power to seize private land 

for a public use. 

There are nine basic steps which must be followed 

in condemnation cases brought before the court in the 

State of Missouri. These nine steps are listed in the 

Missouri Condemnation Practice Book which is published 

by the Missouri Bar Association, and are as follows: 

1. The Negotiation of an Offer To Purchase. 
This step is necessary so that there are no 
undue problems in the acquisition of the 
land in question, eliminating the need to go 



to court. This is accomplished by the 
condemnation authority making an effort to 
meet the legitimate demands of the owner of 
the property, and an agreement is reached 
through negotiations. 

2. Venue and Jurisdiction. The Supreme 
Court Rule 86.02 establishes the 
circuit court as the only place that 
condemnation proceedings may be 
brought. The court in the county or 
city in which the land is located and 
has jurisdiction over the case. 

3. Appointment of Condemnation. This 
establishes the people who will be 
responsible for the condemnation 
investigation and valuation of the 
properties or tracts to be condemned. 
It also provides for notification to 
the owner of record and his right to be 
represented by council in the 
proceeding. 

4. Duties of Commissioners. The duties of 
the commissioners are to establish the 
value of the land or tracts of lands by 
viewing the land and estimating the 
price, or by gathering professional 
opinions as to the value of the land. 
Then "reporting under oath, to the 
clerk of the court, their findings. 
Sec. 523.040, RSMo,: s.ct Rule 86.05" 

5. Notice of Commissioners' Report. The 
clerk of the court is required to 
immediately post the report of the 
commissioners so that all parties 
involved in the condemnation 
proceedings are aware of the actions of 
the court. 

6. Exceptions (When Filed). Any party to 
the condemnation procedure can file 
written exceptions with the court after 
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the Notice of Commissioners' Report has 
been made public. Also at this point 
in time, the court responsible for 
these proceedings is established. 

7. Payment of Awards and Notice. When the 
public entity responsible for the 
condemnation suit has paid into the 
office of the circuit clerk the amount 
of damages assessed by the 
commissioners, the clerk is required to 
give the owners of the property written 
notice of the payment within (5) days. 

8. Passing the Title and Right of 
Possession. Physical possession of the 
property is supposed to be delivered 
within ten (10) days after receipt of 
the clerk of court's notice and the 
public entity responsible for the 
condemnation suit is empowered to 
request the court to issue a writ of 
possession in the event the owner does 
not vacate the premises. The court has 
the power to grant to the owner an 
extension of time, not to exceed ninety 
(90) days. 

9. Determination of Interest in Awards. 
This rule states that if there are 
several defendants involved as the 
recipients of an award, and they cannot 
decide how the settlement is to be 
divided, then the court will make the 
final decision for them. This action 
will be taken if no decision has been 
make within thirty (30) days of the 
decision by the court on the final 
award. (Missouri Condemnation Handbook, 
1973, p.2-3 thru -7) 
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With these basic steps defined; however, it becomes 

quite apparent that the taking of private property for 

public use isn't difficult. it's just time consuming. 

Furthermore, in these nine steps, almost any 

problem which might arise in the course of any 'taking' 

has been considered, so that a fair and just procedure 

is available to one and all. This reality supports the 

concept of openness and public for the proceedings and 

actions of the court. Anyone, who is interested in 

what transpires, can follow the procedure. 



Chapter IV 

'CONDEMNATION' AND THE COURTS 

Condemnation is the process by which federal, 

state, and local government agencies acquire private 

land for a public use. This taking of land for public 

use is not an arbitrary act, perpetrated by the 

community at large without regard to the rights of the 

private individuals; on the contrary, this is a 

deliberate act , that is planned, and initiated to 

support a necessary and important function of 

government . 

In support of this taking of land for a necessary 

and important function of government; there are a 

number of ' safe guards' written into the law which 

protect the individuals in his/her relationship to 'the 

state'. The first of these protection is the 'Fifth 

Amendment to the Constitution' which states , "nor shall 

private property be taken for public use without just 

compensation" (Schmutz , 1963, p.X) . Furthermore, the 

'Fourteenth Amendment to the Constitution', also 

guarantees certain rights to the individual. It 

states, "nor shall any state deprive any person of 
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life, liberty, or property, without due process of 

law." (Schmutz, 1963, p.X) 

The Fifth Amendment specifically states that the 

owner of the land will receive 'just compensation' for 

his land. The Fourteenth Amendment reinforces the 

Fifth Amendment by mandating a procedure for addressing 

any grievances which might arise in the course of a 

'condemnation proceeding'. As you can see, by the 

words, 'just compensation' and 'without due process of 

law' these are protection for all citizens of the 

community. These two amendments, do not stop the 

process of condemnation. What they do, is specify the 

legal justification for the taking of the land, and the 

legal protection available to the private citizen in 

these actions. 

In any 'condemnation' case brought before a court 

of law, it is presumed that 'just compensation' means: 

fair compensation to the owner of record, for the worth 

of the land taken. This term, 'just compensation' is a 

little bewildering because in its legal application, 

this term means the land and any structure on the land, 

and does not take into account what the owner of the 
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land has put into the land; as such, grievances 

associated with 'condemnation' are fairly common. 

These grievances arise because the owner's 

presumed worth of the land, and the public authority 

appraisal of the worth of the land are substantially 

different; and an inability to resolve these 

differences arises. However, there are several other 

problems which can arise, and which do complicate 'due 

process'. The most common cause for these other 

problems are 'damage to the remaining property in a 

partial taking', accessibility, 'building and zoning 

restrictions', 'covenants' (limited uses of property), 

mineral rights and exposure to danger (through the 

removal of levees, or firebreaks); and anything of 

special or unique character associated with the land. 

How these problems are resolved, are of importance to 

the community and the individual involved. 

Explaining 'damage to the remaining property in a 

partial taking' will be explained later in chapter 

seven. So I will skip this important explanation for 

the present, and precede on with the next complication 

which arises in 'condemnation'. 
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'Accessibility', means having a way to enter and 

exit the property. This problem usually arises when 

highways are constructed with limited access. Since 

farmers cannot get to the property cut off by highway, 

some means of access must be provided by the state in 

these cases. A problem which can sometimes be 

difficult to address due to hazards or obstacles 

inherently associated with specific locations (rivers, 

creeks, quarries, airports, and railroads). 

'Building and zoning restrictions' can become a 

factor in 'condemnation' as the diminished land may not 

meet minimum zoning requirements for residential and/or 

business use for the location of the property. This 

factor can also be a problem when extremely small lots 

are diminished by easements and right-of-ways. So the 

public entity exercising the right of 'eminent domain' 

has to exercise caution in some undertaking. Another 

problem which sometime arises in these cases concerns 

the types of uses for which a property is used . 

Sometimes, both not very often, the authorized use for 

a plot o f land will change with condemnation. This 

happens when a community revises its zoning uses, and a 
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existing business is not in compliance, but has the 

right to continuous activities due to their being 

'grandfathered in'. (Allowed due to the continued use, 

which originated prior to the zoning restrictions.) 

This problem becomes relevant when the size of the lot 

is substantially reduced by the 'condemnation' and its 

current use cannot be continued. 

'Covenants' that reflects 'restricted land uses' 

are usually recorded with the plot, and they may be 

found in the Articles of Trusteeship, also recorded 

with the plot. Covenants as such, are restrictions on 

the use of the land, and if 'legally constituted' are 

legal and binding on the purchase of the land. A 

'covenant' is a property restriction placed on the 

property by the seller, of the property, at the time of 

sale, and reflect a 'promise' by the buyer to respect 

conditions associated with the sale of the land 

demanded by the seller. At one time, 'covenants' 

restricted who could purchase property, and who could 

sell property, at the time of sale. (These 'covenants' 

reflect 'social or racial prejudices' and as a general 
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rule these types of covenants have been 'outlawed' by 

the U.S. Supreme Court). 

Today most 'covenants' reflect the types of 

business which may purchase certain types of property. 

Supermarkets and drugstores are two types of businesses 

which presently include 'covenants' in their sales 

agreements, restricting the operation of 'like­

businesses' on designated parcels of land. This 

condition usually arises when an established business 

moves to a larger facility. The owner of the business 

wish to restrict competition from any 'new' owner of 

its previous facility; so a 'covenant' is included in 

the sale contract to protect the sellers business 

franchise. 

'Mineral Rights' are a problem in Missouri, as 

mineral rights are a part of the land, and when land is 

bought or sold these rights go with the land unless 

previously conveyed out of it, or withheld (reserved by 

grantor). However, in some states there is a real 

problem in 'condemnation' due to mineral rights. 

In mineral producing states, mineral rights must 

be checked carefully, for they directly effect the 
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value placed on the land in condemnation and appraisal; 

thus mineral rights may include rights related to strip 

mining or underground mining. Furthermore, in mineral, 

coal, gas and ore producing states, the individual 

owner of property may be willing to part with the land, 

but he/she may not be willing to part with their 

mineral rights. In these cases, unusual and awkward 

solutions are sometimes found so that the condemnation 

procedure can go forward. 

Finally, we come to 'exposure to danger', this 

condition for potential conflict has as its origin the 

safety of property from exposure to fire and flood. 

The origin of this problem, were the early railroads. 

Due to the privileged they were granted, associated 

with their use of 'eminent domain', there was a 

recurring problem caused by flying embers from the 

early locomotives which set grass land on fire during 

dry periods. To address this problem, the states were 

forced to include provisions in granting of right-of­

ways which put a burden on the railroads to prevent or 

put out fires caused by their locomotives. Property 

damages could also be assessed against the railroad if 
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property damage was extensive; but in court cases 

associated with this problem, the proceedings were long 

and drawn out affairs. 

Likewise, if the state removed a levee, or 

breached a levee, in the construction of a highway 

right-of-way; any and all individuals adversely 

effected by this action had a grievance against the 

condemning authority, as public safety was involved. 

So extraordinary efforts are called for in the 

consideration and implementation of any system which 

might endanger the public safety. 

'Condemnation' is not something taken lightly by 

the parties involved. It is a serious and deliberate 

act, initiated for a public benefit, and subject to 

public approval. So everyone interested in these 

activities strive to serve the best interest of all 

parties involved, and to limit to the bare minimum any 

damage or animosity which may occur. In dealing with 

individuals and businesses, the public authority 

responsible for the 'condemnation' always strives to 

meet the legitimate claims of the individuals and 

businesses involved. However, the public authority 
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also has to represent the public, and in its capacity 

as representative of the people, it strives to meet the 

conservative demands of the individual's owning the 

property. 

Finally, the courts in their capacity must judge 

the case on the merits of the information presented, 

and then decide what is a right and just, according to 

the prevailing legal code. A task that is necessary 

and relevant to the needs of the community, and one 

limited by time and circumstance. In these proceedings 

it is hoped that the public is always the winner, and 

there is no looser, as the owner of the property is 

compensated according to the worth of the property. 



Chapter V. 

'JUST COMPENSATION' 

'Just Compensation' is a vague concept at best, 

and a somewhat simplistic solution to a complex problem 

in its general application. In its legal context, this 

term implies that the owner of the land is given fair 

value or equal worth for his/her property. This, 

however, has to be conditioned by saying that 'fair' 

and 'just' are terms applicable to the court, and not 

necessarily to the private owner of the land . As 

custom, and precedent demand a conservative appraisal 

of the property being taken, is considered, in all 

'condemnation suits'. 

Furthermore, the court in its attempt to make the 

owner of the property 'whole' after the taking, always 

applies a concept of 'whole' that is a 'conservative 

whole'. A reality which definitely ignores some of the 

factors associated with the valuation of the property 

being taken. Specifically, in the appraisal of 

property, to determine the value of a plot of land on 

which a business is located, 'just' compensation is 

hazardous to the business, as its contribution to the 
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general welfare of its owner cannot be rationally 

valued condemnation. A reality that is obvious to the 

court, and for which no provisions have been made at 

the present time. Even though improvements to the 

land, made by the private owner of the land, may be 

considered at the time of the condemnation suit. 

All land is unique, due to location and its 

topographical features. Also, all businesses are 

unique. When a court authorizes condemnation, the 

owner of the property may be made 'whole', at the time 

of the taking, but the compensation received for the 

property is a fixed compensation. 

This fixed compensation has to be reinvested in 

order to generate income. The recipient of the income 

may choose to invests this compensation in securities, 

land, another business, or anything that he deems 

relevant. But whatever he does with the compensation 

received, it will not be the same as before, as 

something new has been created or acquired. Something 

the owner will have to nurture and manage, and 

hopefully it will replace that which was taken. 



Chapter VI. 

PROPERTY IN USE VALUATION 

"The estimation of fair market value involves, 

essentially, a discounting of future potential and 

anticipated benefit and ascribing a present dollar 

value." (Schmutz, 1963, p.79) What is meant by future 

potential and anticipated benefits? Future potential 

is the enjoyment and pleasure that is derived from the 

property by the owner. It can be in the form of 

recreational benefits, income-producing benefits, or 

something as insignificant as saying, "it's mine". 

How an owner uses his property is relevant to his 

personal needs. It may be income producing property 

which takes time to appreciate, or it may be a plot of 

land with sentimental value, and nothing else. The 

only way to determine the 'best use' for any property 

is to estimate its use potential. Other terms to 

describe the 'best use' for land are "highest and best 

use", "all available uses and purposes", "all 

capabilities", and the "most profitable use". (Schmutz, 

1963, p.79) 

The best method and approach to take in 

determining 'best use' is defined by the Federal Court 
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(U.S.) Boon Co. (Mississippi) v. Patterson (United 

States Report, Vol. 98, OTTO VIII., p.403-410, Oct. 

1978). It states: 

"In determining the value of land appropriated 
for public purposes, the same considerations 
are to be regarded as in a sale of property 
between private parties. The inquiry in such 
cases must be what is the property worth in the 
market, viewed not merely with reference to the 
use which it is plainly adapted; that is to 
say, what is it worth from its availability for 
valuable uses. Property is not deemed to be 
worthless because the owner allows it to go to 
waste, or to be regarded as valueless because 
he is u able to put it to any use. Others may 
be able to use it, and make it subserve the 
necessities or conveniences of life. Its 
capability to being made thus available gives 
it a market value which can be readily 
estimated ... but, as a general thing: we should 
say that the compensation to the owner is to be 
estimated by reference to the uses for which 
the property is suitable, having regard to 
existing business or wants of the community, or 
such as may be reasonably expected in the 
immediate future." (Schmutz, 1963, p.79-80) 

While this is the view of a Federal Court, state courts 

may view this problem differently. 

Calculating any property's 'best use' would be a 

interesting and complex undertaking, primarily because 

there are so many possibilities and options available 

for any given plot of land. The first and most obvious 

possibility is to do nothing, and let the land remain 
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in its 'virgin' form. Then as the land around the 

specified property appreciates and develops, this land 

will appreciate at an accelerated rate. Doing nothing 

sometimes has an advantage. 

The next possibility calls for making improvements 

to the land. With this option a number of 

possibilities exist. However, the size and type of 

buildings incorporated onto the property are the 

critical decision factor. Large buildings have 

utility, but their demolition, should a change in use 

be required, is significant. So one is forced to 

consider the options of type of building to be 

constructed. 

Then finally, one has to consider public services 

and utilities. With the inclusion of these necessities 

and important functions, property surrenders 

'easements' and 'access' . A consideration that may be 

significant if another use for the property is 

considered, at a later date. One final point has to be 

emphasized, all land has value, the problem is in 

determining its value. 
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