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ABSTRACT

This "applied learning" study will focus on sexual
harassment, its many perspectives, and how to prevent
it from occurring. Sexual harassment is a form of
sexual discrimination that was initially covered under
Title VII of the Civil Rights Act (CRA) of 1964, and is
now also covered under the Civil Rights Act of 1991.

Title VII of the CRA of 1964 and the CRA of 1991
make it an unlawful employment practice to discriminate
against any individual with respect to terms and
conditions of employment because of that person's race,
color, religion, sex or national origin.

The CRA of 1991 has now put some teeth into the
law by allowing compensatory and punitive damages, and
the right to a jury trial which was previously not
available. Any behavior in the workplace taking place
because of a person's gender is sex discrimination
prohibited by Title VII.

This manual's focus is on the many perspectives of
sexual harassment. It will also offer suggestions how
companies may reduce liability while engaging in the
process of eliminating sexual harassment.
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Chapter I

INTRODUCTION

Is Sexual Harassment a Crime?

"Harassment on the basis of sex is a violation of
Section 703 of Title VII'." The word perfect in the
title of this study is used only in the sense that more
people get away with it than get caught or fined.

The EEOC says "you must view allegations from the
perspective of the victim," so the word victim is often
used by government agencies when describing someone
having been harassed. If someone truly perceives they
have been harassed, in their mind, they have been.

An analogy: Someone is home alone, that person

* Title VII -- The employment discrimination section of the
federal civil Rights Act of 1964.

‘ Equal Employment Opportunity Commission's guidelines and

discrimination based on sex codified as 29 CFR 1604




hears someone trying to break into the front door. What
happens to his/her body functions? The heart rate
climbs, adrenaline rages, and fear takes over. 1In
reality, no one is there, it is just the wind. However,
if it is perceived someone there, the body functions
still react the same. If someone perceives they have
been harassed, they have been, at least in their mind.
However, a person merely having the perception of
harassment is not sufficient to legally prevail.

A question employers should ask " how productive is
the employee or the work group going to be until the
situation is resolved?"

Everyone understands "If you don't sleep with me,
you're fired". However, all sexual harassment does not
fall into this category, in fact, most of the time
harassment is so subtle it may go undetected. Many times
the behavior regarded as rude or simply a personality
conflict may be legally considered harassment. That type
of behavior can cause managers to change their calendar
to spend a day in court to defend their company's
actions. The actions may have been committed by one of

their subordinates, one of their co-workers, or even an




outside contractor.

Alleged sexual harassment needs to be viewed on a
case by case basis. There is no one particular set of
ingredients to the recipe of sexual harassment.
Therefore, sometimes it becomes an ordeal of trial and
error. Remember, even if you work at it that way, the
important thing is, that you are working at it. You may
receive the benefit of a doubt, if you have made a good
faith effort.

You must also be aware, even if management does
everything right, a charge may still be filed. Sexual
harassment can occur in a wide variety of circumstances
and consist of many variables. The most recognizable
form is a male supervisor making inappropriate advances
to a female subordinate. The issue at this point is sex.

However, it could be a male harassing another male,
or a female harassing another female. The person
committing the harassment does not have to be a
supervisor, but could be a co-worker or a non-employee.

The victim can be an indirect victim, and does not
have to be the one being directly harassed. It can be a

co-worker finding the actions to someone else so




upsetting a hostile work-environment is created.

It is not a requirement for the victim to report the
incident to their direct supervisor. However, for the
company to be held liabkle they need to have actually
known or should have known of the situation.

It is imperative you have the knowledge of: the
understanding of how the definition of sexual harassment
has changed in light of recent court decisions; how to
view and judge some "borderline" cases of sexual
harassment; and you should learn basic guidelines for
recognizing sexual harassment. The EEOC says "prevention
is the best tool for the elimination of sexual

harassment. "’

Table 1

Sexual Harassment Questionnaire
Answer True or False

Equa; Employment Opportunity Commission Guidelines on
mination based on sex, codified as 29 CAR 1604




10.

The charging party’ must suffer a personal loss (e.g.
Lost promotion, lost wages, fired) in order for the
employer to be held liable in a sexual harassment
case.

If your company has not received a complaint you do
not have to worry about sexual harassment existing in
your workplace.

Someone guilty of harassment can be required to
personally pay part of a judgement to a victim of
harassment.

Sexually suggestive calendars or pictures in a
personal work area can not be considered cause for a
sexual harassment complaint.

You can not be found guilty of sexual harassment
unless it is intentional.

Employee A tells employee B a sexually suggestive
joke, employee C could file a charge of sexual
harassment against the company.

A manager may be held responsible for sexual
harassment committed only by people working for the
company.

For six months the Vice President of the company was
seeing a consenting first line manager sexually.
After six months she told him it was over, but he
still pursued her after hours. Since his activities
are after hours the company can not be charged with
sexual harassment.

Someone resigns of their own accord and later
charges the company of sexual harassment. The
charging party admits they never complained to
management. The company can still be held liable.
When someone initially brings charges of sexual
harassment, good mangers can usually tell if the
charges are valid.

SOURCE: Developed by the Equal Employment Opportunity
Consulting Group in 1992 (Answers in Appendix A)

e e

o ; Charging Party: An individual who files a discrimination
arge with a state or federal EEO agency.
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Managers can not afford to be indifferent to what is
going on around them. If for no other reason, they can
be held personally liable if they have knowledge and fail
to act, and are punishable by fines up to $300,000° plus
possible additional cost for companies with over 500
employees.

Be aware, "Title VII does not proscribe all conduct
of a sexual nature in the workplace."® All sexual
conduct in the workplace will not automatically be
defined by law as sexual harassment.

Determining whether sexual behavior is to be
considered sexual harassment or gender based harassment
as defined by the law is sometimes difficult. As such,
you must understand there are different types of sexual
advances to be understood. If a manager calls the males
in the work force "men," and the women "girls" is it
harassment? "As noted by the Commission, there is an
implication of female inferiority inherent in such

disparate treatment. However, such discriminatory verbal

——

" Civil Rights Act of 1991

EEOC Policy Statement N-915-050 March 19, 1990




conduct is not sexual in nature and, therefore, is not
sexual harassment."’

Some sexual conduct (covered later in this text) is:
invited, uninvited but desired, offensive or bothersome
but tolerated, and others are openly rejected.

Behavior which can be labeled illegal sexual
harassment can occur at the workplace, at events
sponsored by the company, or between co-workers off the
job.

"Guidelines also recognize that unwelcome sexual
conduct that "unreasonably interfer[es] with an
individual's job performance" or creates an
"intimidating, hostile, or offensive working environment"
can constitute sex discrimination."® If the activity is
of a sexual nature and unwelcome, it is classified as
sexual harassment under the law.

Sexual activity can be considered Quid pro quo’

' Equal Employment Opportunity Commission Decision No. 72-

0679 (1973)

EEOC Policy Statement N-915-050 March 19, 1990

Quid pro quo is Latin for "Something for something", e.g.,
r favors.




harassment when: acceptance or rejection of the conduct
is used to make employment decisions; e.g., hiring,
promotion, work assignments, pay increases affecting the
person claiming harassment. Sexual behavior having the
effect of unreasonably interfering with the victim's work
is also against the law. Finally, conduct which creates
an intimidating, hostile or offensive work environment is

unlawful.

Sexual Harassment or Discrimination, Which Is it ?

Both, Title VII of the Civil Rights Act (CRA) of
1964 and the CRA of 1991 make it an unlawful employment
practice to discriminate against any individual with
respect to terms and conditions of employment because of
that person's race, color, religion, sex or national
origin. Unwelcome sexual advances, requests for sexual
favors, and other verbal or physical conduct of a sexual
nature constitute sexual harassment when (1) submission
to such conduct is made either explicitly or implicitly a

term or condition of an individual's employment, (2)

Submission to or rejection of such conduct by an



individual is used as the basis for employment decisions
affecting such individual, or (3) such conduct has the
purpose or effect of unreasonably interfering with an
individual's work performance or creating an
intimidating, hostile, or offensive working environment.'’

The CRA has now put some teeth into the law by
allowing compensatory and punitive monetary damages, and
the right to a jury trial. Sexual behavior in the
workplace taking place because of a person's gender is
sex discrimination prohibited by Title VII.

When male managers request sexual favors from
females under their authority courts have found it to be
unlawful sex discrimination in violation of Title VII.
Women have been discharged or forced to resign for not
agreeing to have sex with the manager. The courts have
ruled”’ if a woman becomes a target of a male manager's
advances she is a victim of discrimination based on her

status as a woman.

e ———

" Equal Employment Opportunity Commission Guidelines on

imination based on sex, codified as 29 CAR 1604

" The courts have ruled that way because similar demands
to the job were not placed on male workers.
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In one case, a female employee established a genuine
issue of material fact as to whether her discharge after
she rebuffed the sexual advances of her male supervisor
was quid pro quo sexual harassment. When she was fired
there was evidence that it was not an independent
decision of another official, as the employer claimed,
but was the direct result of the harassing supervisor
influencing the official in order to retaliate against

the claimant because of her reaction to his advances.!?

Do Men & Women Speak the Same Langquage ?

One court has described the difference between the
perspective of men and women on sexual harassment in this
manner: "Because women are more often the victims of
rape and sexual assault, women have a stronger incentive
to be concerned with sexual behavior."'’ It should be
noted that while violence may be a question sometimes,

conduct can be unlawful even without the fear of
.___-"—-—-__

- . Barbara Sparks, Plaintiff-Appellant v. Pilot Freight
Tlers, Inc.,Defendant-Appellee.

13

EEOC Compliance Manual Commerce Clearing House




violence.
Women who are victims of mild forms of sexual
harassment may understandably worry whether a harasser's

behavior is merely a prelude to violent sexual assault.

Men, because they are rarely victims of sexual assault,

may view sexual behavior in a vacuum without a full
appreciation of the social setting or the underlying
treat of violence that a woman may perceive.

When a company receives a complaint they should
perform a complete investigation before making any

judgements or taking action. If a female employee

complains to a manager that a co-worker is making
unwelcome "advances." An investigation should take
place. If a reasonable woman would view the "advances"
as being innocent, then a hostile work environment claim
would probably not be substantiated.

However, it is appropriate to instruct the co-worker
or the workforce as to what type of behavior might
constitute a hostile environment. Action of that nature
will show a good faith effort, as well as reassure the
employee the complaint was taken seriously. It may also

encourage other employees to come forward with more




serious complaints of unwelcome sexual behavior. The
EEOC recommends an anonymous hotline for employees to

report harassment.

12




Chapter II

THE DEFINITION OF SEXUAL HARASSMENT

Define Sexual Harassment, Legally Please

"EEOC's Guidelines define two kinds of sexual
harassment: "quid pro quo'’," in which "submission to or
rejection of [unwelcome sexual] conduct by an individual
is used as the basis for employment decisions affecting
such individual," and "hostile environment", in which
unwelcome sexual conduct "unreasonably interfer[es] with
an individual's job performance" or creates an
"intimidating, hostile or offensive working
environment.""’

While the law has been written, the definition has
really been developed by the courts. Quid pro quo
harassment is one definition every manager should be
aware of; e.g., A manager with authority to affect an

employee's working conditions makes unwelcome sexual

*“ Quid Pro Quo -- Term used in law for the giving of one

Valuable thing for another.
15 3
EEOC Policy Statement N-915.048, January 1990

13




14
advances.

The manager says: "you realize we are going to
pecome very close friends at the motel tonight, if you
want to keep your job." The activity is illegal because
the advance is an expressed or implied condition for
receiving job benefits, and the refusal results in the
forfeiture of a job benefit or in discharge.

This type of sexual harassment is called quid pro
quo (which comes from a Latin phrase meaning something
for something). This type of harassment should become
less frequent as employers train managers and discipline
persons found guilty of harassment.

The other major type of sexual harassment is known
as the hostile work environment. This type of harassment
can have the effect of interfering with an employee's job
performance. It can also be persistent and continual
unwelcome sexual conduct in the workplace.

Hostile work environment harassment can also be
found from any unfavorable working conditions applying to

only one sex'‘; e.g., being obnoxious or excessive

16 "
This is gender based harassment v. sexual harassment.
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rudeness directly at only one sex, can be the basis for

hostile work environment claim.

Quid Pro Quo:

Managers are normally the only employees capable of
engaging in Quid pro quo harassment. However, there has
been a case involving a manager requiring an employee to
grant sexual favors to a third party.’'’' "Quid pro quo
harassment occurs when employment benefits are based upon
an exchange for sexual favors."® History tells us the
most likely source of sexual harassment involves
unwelcome sexual advances by a manager with the
capability of affecting the working conditions of an
employee.

A company may be held liable for a manager's
actions, even if other members of management did not know

about the harassment, and even if the advances did not

Susan Waltman, Plaintiff-Appellant v. International Paper

F°-. Defendant-Appellee.

18
‘harasg

Terry E. Schraeder "What to do if charged with sexual
ment" Material Handling Engineering April 1992: D19-20
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occur in the workplace. In one case, a bank's female
employee was hired and progressed during her tenure.
After approximately four years she called in and
indicated she was going out on sick leave for an
indefinite period. About a month later the bank
terminated her employment. She brought an action against
the bank for sexual harassment claiming her manager had
harassed her. In part of the court text it says "As to
the bank's liability, the Court of Appeals held that an
employer is absolutely liable for sexual harassment
practiced by supervisory personnel, whether or not the
employer knew or should have known about the
misconduct.’"

Trying to prove the sexual advances were beyond the
Scope of a manager's authority normally is not a
successful defense to quid pro quo sexual harassment
charges. The EEOC considers managers to be agents of
their company. "Lack of knowledge does not relieve the

employer of liability for a supervisor's actions."?’ The

13 '
A Meritor savings Bank, FSB, Petitioner v. Mechelle Vinson
St al., Respondents.

20 .
Chris Lee "Sexual Harassment" Training March 1992: 23-31
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EEOC's view is on the basis that when managers take
action affecting the working conditions employees, it is

the company taking the action.

Table 2

Examples of Quid Pro Quo Harassment

1. There is an express pledge of a job benefit in return
for sexual favor

2. A threat of unfavorable working conditions is made for
the refusal of sexual favor

3. There is an insinuation of adverse consequences, and
the employee does not agree to participate in the
unwelcome sexual activity.

SOURCE: EEOC Policy Statement N-915-050 March 19, 1990

(Paraphrased)

n' ake This e

How can you tell when the work environment has
become hostile? Harassment having the effect of
interfering with work and serious enough to alter the
working conditions may be enough for the work environment

to be considered "hostile."




SOURCE:

’-E-—-.___________

—————————

EEOC Policy Statement N-915-050 March 19, 1990
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Table 3

Factors in Determining if a "Hostile Environment" Exist

whether the conduct was verbal or physical, or
both;

how frequently it was repeated;

whether the conduct was hostile and patently
offensive;

whether the alleged harasser was a co-worker or
a supervisor;

whether others joined in perpetrating the
harassment; and

whether the harassment was directed at more
than one individual.

The eleventh circuit court has said "Surely, a
requirement that a man or woman run a gauntlet of sexual
abuse in return for the privilege of being allowed to
work and make a living can be as demeaning and
disconcerting as the harshest of racial epithets."®

The environment may be considered hostile if the
sexual behavior has the effect of progressively
interfering with an individual's job performance or
Creates an intimidating, hostile or distasteful work

environment.

21
Henson v. City of Dundee
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Flirtations or even indecent language of a merely
annoying nature would probably not meet the legal
definition of a hostile work environment. However, such
behavior may still be prohibited by company policy, if so
the behavior should be stopped when management becomes

aware of it.

My Boss Makes My Life Miserable

"Sexual harassment which creates a hostile or offensive
environment for members of one sex is every bit the
arbitrary barrier to sexual equality at the workplace
that racial harassment is to racial equality."* A
hostile work environment is the other type of sexual
harassment that can be created by managers. Companies
may be held liable for the actions of managers creating a
hostile work environment when they actually knew or
should have known of the harassment.

When someone complains, if the company takes prompt

action in the form of an investigation about the

Henson v. City of Dundee




harassment in question, they would find out facts
possibly sustaining the charge. If they chose to ignore
the complaint, by not investigating, the inactivity on
their part may be an expensive lesson (for failing to
make a good faith effort).

The knowledge about a complaint may come from
various sources. It could come from other members of
management, company "hotline," first-hand observation, or
a formal charge of harassment submitted to the EEOC or
other government agency.

Most EEOC investigators will normally assume
employers know about sexual harassment when it is well-
known among employees in the workplace. If a member of
management becomes aware of sexual harassment by another
manager, that manager is obligated to help stop it. Once
you have knowledge you can become personally liable under

the law.

Liability for Sexual Harassment

The legal responsibility of a company for sexual

harassment will depend upon the type of sexual behavior
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which takes place in the workplace. It also depends upon

who is engaging in the unwelcome sexual behavior
resulting in a harassment charge.

There are two primary questions used for determining
whether a company is liable for sexual harassment. The
guestions are:

1. Did the employer actually know or should have

known harassment was taking place?

2. Did the employer make a good faith effort to
stop the harassment?




Chapter IIT

WHO ENFORCES SEXUAL HARASSMENT CLAIMS

EEOC Enforcement

What happens when an employee files a sexual
harassment complaint with the EEOC. An person may file a
charge of sexual harassment through the mail, by
telephone, telegram, or in person.?®’

The charge must be filed within 180 days of the
alleged harassment if the charge is filed in a non-
deferral jurisdiction (non-deferral jurisdiction is meant
to be a state where there is no state or local fair
employment practice agency). If the actions concerning
the alleged harassment odcur in a deferral jurisdiction
(a state or local fair employment practice agency does

exist) then the discrimination charge must be filed

'3; &
_ Commerce Clearing House, Inc. "EEOC Compliance Manual"

Qﬁﬂi Systemic Case Processing

22
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within 300 days of the alleged violation.?* The charge
filing time limits can be extended on a case-by-case
basis by the courts for reasons of fairness.

The charge is filed, docketed, and assigned a number
within ten days of receipt of the charge. The EEOC will
serve notice to the employer by sending a copy of the
allegations and interrogatories. 1In this notice the EEOC
will normally ask the employer to provide a reply.

The reply the employer returns should give an
explanation or reason for its actions with regard to the
action[s] complained about.

An on-site investigation’ may be scheduled by the
EEOC as a fact-finding’® conference’’ between the EEOC, the

charging party, and the employer. This meeting allows

. Commerce Clearing House, Inc. "EEOC Compliance Manual®
Charges, systemic case Processing

. On-Site Investigation -- An investigation in which the
E%pal Opportunity Specialist goes to the employer's facility to
v the Premises, interview witnesses and examine documents.

28 . "
A fact finding conference does not have to occur on-site.
Ii!nc *" Fact Finding Conference: A conference conducted by an
e Equal opportunity Specialist (EOS) and attended by the
iil' 1Ng party and an employer representative. The conference
—3.0"3 the EOS to clarify the evidence, define the issues and
“€MPt to conciliate the case.
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the charging party and the employer to meet together in
the presence of the EEOC agent to discuss and define the
issues in the charge. If the EEOC determines the
discrimination did take place, they will discuss the
possibility of obtaining a negotiated settlement with the
employer.

If a settlement can not be reached, the EEOC will
then issue a letter of determination. In the letter, the
EEOC provides a written summary of the charge and the
finding, including a legal analysis. The letter is also
accompanied by a notice of the charging party's right to
sue, which is sent to the employer and the charging
party. The right to sue letter notifies the charging
party of his/her right to file a civil action in federal
court, and that such action must be filed within 90 days

of receipt of the right to sue notice.

The Waiting Game

You are a manager, today someone comes to you with a
Sexual harassment complaint, and you ask "When did this

begin?" The employee responds "ten months ago." What




25
happens if an employee waits before complaining? One of
the next gquestions could be "when was the last time this
sort of thing occurred?"

There are time limits on the amount of time a victim
can take to file. "An individual claiming discrimination
must file a charge with the EEOC within 180 days after
the alleged discrimination occurs. Where there is a
state or local fair employment practice agency authorized
to grant relief ( a deferral agency ) and the individual
has instituted proceedings before that agency, the
deadline for filing with the EEOC is extended to 300 days
after the occurrence."’"

Some people think because an employee waits before
complaining about sexual behavior it was welcomed. That
is not necessarily the case. The courts have recognized
many victims of sexual harassment often fear retaliation
by management or co-workers if they complain. Therefore,
the delay in reporting the behavior is sometimes

understandable.

An example may be, a male manager makes sexual

28 .
" National Foundation for the Study of Employment Policy
C EEO Resource Manual" 1990
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advances toward a female employee beginning in January
1990. The employee does not complain until November
1991. The delay in complaining will not necessarily hurt
her case if there is no other evidence to indicate that

the behavior was welcome.

That's Ancient History

What would you do if an employee comes to you with
the following statement: "I was sexually harassed by my
manager three years ago." I am telling you now because I
was watching the Thomas hearings and now am aware of
information about sexual harassment I previously did not
know. I didn't know the manager was breaking the law
back then.

Question from the manager: Did the harassment did
stop three years ago? If the answer is yes, the employee
may go to a government agency, however they should tell
her she is too late. The time elapsed has exceeded the
limits set under the EEOC rules for filing charges, and
under most state statute of limitations.

However, you will make a serious error in judgement,
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if you fail to take the complaint seriously. Don't quote
the time limits set out by law to the person complaining,
and do not just tell him/her "you're too late."

Ask the person if any activity of a similar nature
has occurred lately. Start looking into the workplace
for any similar complaints by any other workers.

If the reported manager is still employed there,
discuss the allegations with him/her in confidence.
Experts on harassment have noted that many cases indicate
a repeated pattern of harassing behavior by managers that
have chosen to engage in that type of behavior.

Use the complaint as a warning to stop similar
behavior that otherwise may be repeated, even though the
time limit has expired. Keep in mind that time limits do
not have to apply when enforcing company policy against
Sexual harassment. Disciplinary action may be taken
against an employee when the company gains knowledge. The
Company may also want to evaluate its complaint procedure

and hold training sessions for all employees.



My Company is Making its Own Rules, Can they do that ?

Management is allowed to run their business, and
part of that may be setting and enforcing policies with
higher standards than the legal definition. The better
informed companies do this to prohibit all types of
sexual conduct in the workplace.

There may be sexual advances or behavior that do not
meet the legal definition of sexual harassment which the
company nevertheless should prevent. The EEOC has said
"prevention is the best tool for the elimination of
sexual harassment."’’ Therefore, in an effort to
eliminate harassment, a company policy may set stricter
limits on sexual activity in the workplace.

The best rule for managers to follow is to avoid any
type of sexual behavior in the workplace. What once may
have been a welcome affair can quickly become an
unwelcome disruption of the workplace. Have you ever
Seen a relationship stay exactly the same? They

Sometimes change, and if it becomes unwelcome, the

23
iquua} Employment Opportunity Commission Guidelines on
tiination based on sex, codified as 29 CAR 1604




company risks the legal cost as well as the results;

e.g., low morale, turnover, and lack of productivity

while dealing with a sexual harassment lawsuit.




Chapter IV

UNDERSTANDING THE LAW

ere's the Harm ?

Many people ask the question, Where's the harm?
They mean, the person did not lose any money or benefits.
However, the EEOC has said in its policy statement "The
victim need not suffer economic harm or job loss to file
a claim."

Thus, it is not required the person be fired,
demoted, lose promotion opportunities or lose a pay raise
in order to make a claim of sexual harassment. In the
same policy statement, the EEOC stated, "Title VII
affords employees the right to work in an environment
that is free from discriminatory intimidation, ridicule,

and insult"’® based upon sex.

EEOC Policy Statement N-915-050 March 19, 1990
- EEOC Policy Statement N-915-050 March 19, 1990
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It Was Just Harmless Fun

Flirtations of a sexual nature, innuendos or profane
language of an inconsequential or merely aggravating
nature does not necessarily create a hostile work
environment meeting the legal definition of sexual
harassment.

However, Helen Gurley Brown, editor of Cosmopolitan
magazine told about a game called "scuttling"*
previously played at a radio station where she worked.
"In this game, announcers and engineers (all male) chased
secretaries (all female) around the office. When the
engineers caught them, they took their panties off.
Nothing wicked ever happened. De-pantying was the sole
object of the game.""

While this "game" above would definitely be
classified as illegal behavior under Title VII, some
activities in the workplace may not be illegal under the

definition of the law. Nevertheless, a company has the

2 . S
Chris Lee "Sexual Harassment" Training March 1992 p 30

33 . .
Chris Lee "Sexual Harassment" Training March 1992 p 30
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right to insist on a professional work environment. In
doing so, they also have the right to enact and enforce a
policy, including discipline, banning behavior in the

workplace that may not be unlawful under the act.

I only Talked to Her Once !

It normally requires many incidents of verbal
behavior’* to be considered as a hostile work environment.
A single incident or an isolated occurrence of an
offensive sexual remark is not normally enough
justification to file a charge of hostile work
environment.

The severity of the offense does make a difference.
A single remark resulting in offended feelings will not
normally be considered hostile work environment sexual
harassment. However, it would be in the company's best
interest to stop the actions when brought to the their

attention.

A hostile work environment customarily requires a

3
Bhless the verbal behavior is of a serious nature; e.qg.,
don't go to bed with me, you won't get the promotion."
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pattern of abusive or offensive behavior. This is
different from the quid pro quo type of sexual harassment
which can be based on a single sexual advance by a
manager if it is linked to giving or denying job related
benefits.

It is true however, one severe incident of unwelcome
sexual behavior can create a hostile work environment,
especially when the harassment is physical; e.g., a
single incident of unwanted touching may be grounds for a
finding of unlawful sexual harassment. Anyone can file a
charge at anytime, however it has nothing to do with the
merits of the charge.

Question: If a manager calls the males in the work
force "men," and the women "girls" is it harassment? "As
noted by the Commission, there is an implication of
female inferiority inherent in such disparate treatment.
However, such discriminatory verbal conduct is not sexual

in nature and, therefore, is not sexual harassment."”

réggg?l Employment Opportunity Commission Decision No. 72-




34

oh, These People I Work With !

wgEnvironmental sexual harassment, which would include a
supervisor or another employee using lewd suggestions,
touching, crude spoken or written comments, or other
objectionable behavior to create a working situation that
is offensive"’® can be considered hostile environment
sexual harassment.

Even though your co-workers do not have the power to
affect your job benefits, they can create a hostile work
environment. Consequently, your co-workers cannot
normally engage in quid pro quo sexual harassment. The
EEOC will investigate complaints based on the assumption
the employer or a member of management actually knew or
should have known about the improper sexual behavior by
co-workers.

Management may be able to avoid liability, if they
take swift and appropriate action to stop the behavior as

Soon as they become aware of the behavior.

fgangrty,.Alfred G. "Sex Harassment Policies Scrutinized"
Underwriter Dec 9, 1991 pp: 3,24
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the intent of offending women. However, when women
gained jobs the posters had a significant, demeaning
impact on the female employee.

5. False =-- You can not be found guilty of sexual
harassment unless it is intentional. Just as in question
four the focus is on the result, not the intention. If
it has the effect of discrimination or harassment the
company can be found liable.

6. True --- Employee A tells employee B a sexually
suggestive joke, employee C could file a charge of sexual
harassment against the company. If the joke was told in
the workplace, and was loud enough to be overheard by a
third party, it could constitute sexual harassment. A
hostile work environment could be claimed. It is always
a good idea to maintain a professional work environment.

7. False --- A manager may be held responsible for sexual
harassment committed only by people working for the
company. If the employer knows of or should have known
and did not take immediate corrective action they can be
held liable. This is true even if it is someone outside
the company,e.g., an outside vendor filling vending
machines.

8. False --- For six months the Vice President of the
company was seeing a consenting first line manager
sexually. After six months she told him it was over, but
he still pursued her after hours. Since his activities
are after hours the company can not be charged with
sexual harassment. From the moment she said stop, it
could be viewed the harassment started. It could be
perceived that he is in control of her destiny at the
company based on his position, and that his unwelcome
sexual conduct is reasonably interfering with her ability
to work.

9. True --- Someone resigns of their own accord and later
charges the company of sexual harassment. The charging
party admits they never complained to management. The
company can still be held liable. The person could
maintain that conditions grew to be so intolerable that
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staying there was impossible. The question is "did
management know of the conditions and do nothing?" If
management knew or should have known, and in fact they
did exist and they did nothing, they may be held
liable.

10.False --- When someone initially brings charges of
sexual harassment, good mangers can usually tell if the
charges are valid. A thorough investigation should be
performed whenever anyone complains of sexual harassment.
only afterward can it be determined if in fact a
violation exists.
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