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The Answer of G. C.3ibley B. H. idgsves and Thuuas Mathsr. (Late Commissioner to mark

out a Road to Wew llexico) tu contain objections, raised by Petsr Hagner 3rd +uditor

of the Treasury Department, agent the charge made by Sald Commissioners for compansaticn
for their time and personal services. Addrsssed respectfully to such Com:ittes or
Committees or other authorities as may have charge of the Susject.

Jan. 1833 thsn wrote to L. 3. Johnston on this business and ssnt him copy of this naper
also wrote to uyen. Ashley and refered him to the pavpers sent to Mr. Johnston. etc

An Act %0 authorise the President of the Unitad States to cause & Road to be mriked
out from th arn frontier of pissouri to the cunf
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Secticn L.

enactad by the senate and House of Havressntativas of the United States of America
in CGongress assemblad that the President of the United States be, and he is hereby
is authirised to appoint Commissionsrs to mark out a road from the Western frontisr
of the 3tate of Missouri, to the boundary line of the United States in the direction
to Santa Fe, of New Lexlco-—ﬂrovlded, that thes said commissioners shall first obtain
the consent of the intervening Tribes of Indians, by trsaty, to the marking of ths
said road and to the unmolested use thereof to the clitizens of the United States and
of the lMexican Rapublic--.

S5ection 2.
And Be it further snacted that the President of the United States be and he is hereby
autnorized to cause the marking of said road to be continued from the boundary line
of the United States to the frontier of New Mexico, under such regulations as may be
agreed upon for that purpose batwsen the ZExscutive of the Unltnd tates, and the lMexican
Government.--
Secticn 3.
And be it furthsr enacted, that the sum of Tan Thousand Dollars bs, and the sume
hereby is appropriated to defray the expensss o f marking the sald Road and the further
sum of Twenty Thousand Dollars, to defray the expensss of treating with the Indians for
their consent to the establishment and use, thersof; The saild sums to be paid out of
any monsy in the Treasury not otherwise appropriated.
(Approved 3rd larch 1825)
Extracts from the letters of instruction addresscd by the Secretary of War, to the
commissioners appointed under ths above Act of Cungrass.
Dates Department of War, l6th llarch, 1825.

"Two preliminary steps are required to be taken before ycu can procesd definitively
to mark the Road--First the consent of the Indians Tribss is to be procured, and
seccnd, an agreement is tu be entered into between the limited States and the .exican
gGovernment for continuing the Road ete - - - - - - - -
"Your first step will be to enter into negotiations with the intervening Indian Tribes,
for their consent to the establishment and use of the Road--For this object, as you
will se2 by the Act 20,000 are appropriated--The method of assembling the Tribes
with & view to get their consent is left to your discreaticngias is also the mode of com-
pensation which you may adopt to obtain it. But in no case is the sum appropriated for
this object to be exceeded your compensation as Commissioners in this branch of your
sarvice will be thres Dollars p=r day for sach commissioner whilst actually engaged
in holding the Treaties and Five Tollars per day for a Secratary, whom you are
autho rized to appoirt which compensations togethsr with all necessary expenses will
constitute an item in the disbursements of the 520,000 and to be deducted from that
sum leaving the balance to be dispossd of in your discretion to the Tribes with whom
you may hold tresatiss ete - - - - - - -"You will be careful in Kesping separate the
disbursements under the two divisions of ths dutiées which are assigned to you and your
returns will be accompanied by your certificate of honor that the sums which you may
have disposed of or have been disposed of as stated in your accounts and that the time
which you may charge for yourselvss and Secretary is that in which you were actudlly
engaged in carrying into effect the objects connected with this branch of your

commis -ion" - - WA S
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"The Sum of $10,000 is appropriated to defray the expenses of surveying .and
marking out the road, your disbursemsnts under this head of appropriaticn, will
embrace your own pay as Commissionars, which is fixed for this branch of your
service 2t Five Dollars each per day, whilst zctually engaged in surveying and
marking the road eté.- - - - - -M"Your compensation as commissioners will be
as you ars infomed 33 each and 35 per day for your Secretary whilst actually
engaged in treating with the Indians, and 35 a day for each comiissioner, whilst
actually engaged in surveying and marking of the Road--It is in the meaning of
these instructions to allow you £8 a day each whilst engaged in the two-fold
duties assigned to you and $5 a day for a Secretary whilst engaged in Treat ing
with the Indians--There is no compensation for a Secretary provided for in the
estimate upon which the appropriation is made for surveying and mariking the road"-
(Signed) James Barbour.
The foregoing extracts contain all the instructions that the Commissioners ever
received in relation to their compensaticn--In making up their accounts, thay
charge for their own ssrvices_Eight Dollars each par day for every day that they
were actually engaged in the duties assigned them--lir. Hagner the J3rd Auditor
of the Treasury Department to whom the acecuuts have besn presented for ssettlement
questions the propriety of this charge alledging that agreeable tc ths true
construction of the instrueticns to the Commissioners they were only entitled to
$8 a day when engaged treating with Indians and that for the restiof the time
charged, they should have charged only 356 & day each--Mr. Hagner's argument on
this point is as follows} after eiting part of the instructions--"From the
teror of these instructions (The Commissioners having chargsd their per diem for
the whole period, at the rate Eight Dollars the question arose whether for the
time they were engaged in treating with the Indians it was not intended that
their compensation should be equal to what it has been customary to allow to
Commissioners appointed to make Treaties with the savage Tribes, and whether
af tar having accomplished this part of the duty assigned to them it was not the
meaning of the instructions that for the time they were exclusiveély engaged on
duty in relation to the Survsy and marking the road their compensation was to
beat the rate fixed by the Instructions for that service, to wit $5 per day,--
because if ths compensation of B8 was intended to be allowed for the whole psriod
of their service, and not %o be confined to the time they were actually engagad
in the two-fold duties assigned them, it was not preceived why any other rate
of allowance should have been named in the instructions. It was not supposed
that the commissionars could actually pe engaged on ooth oduties at the same time;
the treating with the Indians for their consent, veing the preliminary step to
the commencement of the survey etc., but oeing appointed to survey and mark ocut
the road at a fixed perdiem of 25 and the duties of treating with the Indians
being also confided to them it was presumed whilst acting in the two-fold capacity
the higher allowance was intended for that period only in which they might actusally
be engaged in negotiating with the Indians" Before I proceed to meet this "juestiom"
and reply to the above "remark" of the JSrd Aunditor it is proper to State, that

the instructions from the 3Secratary of War to the Comissioners were communicated
in two distinet letters, both besaring date the 16th March 1825 and ars evidently
intended to convey as distinetly as could be the views of the Department as to the
disburssment and Accounts to bs xept there of ths 330,700 gppropriated by the

Act of Congress for th: object of causing a "Road to be marked ocut ste." .This

appropr iation having be=n made under two aistinct heads it bscame necessary to

cause its disbursement under the directiuns of two distinet Bureaus of tha War
Department --Hence the two letters of instructior and hencde the saeeming inconsistency
of the various rates of corpensation to the Comnmissioners named in those lefters which

is entirely removed howevar upan an attentive sxamination of the suoject and of the

instructions &s I shall show--The Commissioners after carzafully considering the

¥



instructions given them as to what was to be thelr compensation for their cwn
sarvices and after having consulted others as to the just and proper construc-
tion of their instructiocns on the point and upon veing made acquainted with the
uniform practice of the GQovernmsnt in such cases; cams 10 the conclusion

that thsir pay was intsnded to bes fixsd at Eight Dollars a day euch for evary
day they might be respectivaely emploved in the dutiss of the Commission and

they made no doubt at all but the trus cbject of the Secretary's naming 33

per day and 356 per day as rates of compensation for their services was only
intended by way of adjusting the item of the Comaissioners pay properly under

the two distinet heads of the appropriation--to wit 33 per day or 3780f that
compensation to be charged to the Indian Treaties and 5/8 to the Road which

I am warranted in saying is the view entertained on this point by the chisfs

of both the Bureaus charged with the execution of ths Act of Congress. A
referance to the instructions bearing in mind the fact of their béirg given

in two distinct letters as above explained; must comvinece everyone whe will
understand the whole matter, that lMr. Hugner is mistaken in his argument--1t

will be seen that the rate of }3 a day for sach commissioner whilst actually
engaged in holding the Treaties" is as positively fixed in the instructiws

as is the rate of 356 a day whilst actually engaged in surveying and marging

the Rosd --Mr. Hagner admits howevar that 3 a day was nct intended to be the
pay for negotiating trmaties and setting aside the instructions in this parti-
cular,he resorts to usaze for authority to allow - 38 & day for msking the
Treaties--The instructions he says allow 38 a day 'mnly when the Commis -icners
are actually engagad in their two fold duties; that is tu say when they

are making Treaties and marking vut ths Road &t this same time--3ut he admi ts
that "It was not supposed that tha Commissioners could be actually engaged

on both duties at the same tie,” and v=t he consents to allow them 8 each

per day whilst actually =ngaged in holding the Treatias,”" altho thsa letter of
instruction (&s hersin gquo ted ) days, vour compensation as Commissioners in

this brancn of your service will bs £3 per das"--llr. “agnsr expressed a
difficulty to comprehsnd why if ths Secrstary intended 38 a day to be the actual
pay of tha commissioners for ths whole nericd cof their services any cther rate of
allowance should bs named in the instructluiiz--The Comnissionars contend that

the last varagraph (but ona) of the letter of Instructiocn No 2, does fix their
compensation at $8 each per day for ths whole period of their service--That it was
evidently insarted with the view of removing the ambiguity and inconsistency
appar=nt in tha vrecading parts of the two letters where compensation is mentioned
and thev conceive thsat the difficulty of Mr. Hagner is entiraslv reamowved by whet
has beesn already sald in relation to thae other rates of cimpensation mamad in the
instructions. I will proceed however to examine the "questiom" still more
minutely and in order to do so properly and to rsmove every deubt it is necessary
not only to refer to the two letters of Instruction out to understand and considsr
the great responsibility as well &as ths arduous nature of thes duties enjoined by
them.--By the latter No 1. The Commissioners are instructed that the first duty
enjoined on tham is "To enter into negotiations with the intervening "Tribes of
Indians for their consent to the establishment and use of the road "™ and this is
also enjiuined ¢n them by the Act of Congress--This says the Secrstary is the
first of "two preliminary steps requirad to bs taken, before the Commissioners
can procsed definively to mark the Road--Now is it not evidsnt from the very
nature of the cass, that the Govi. must havs considered it indispensible for
the Commissioners in order to dischargs their first preliminary duty™ to
asgsemble the Tribss with & view to get their consant” and that for this purpose
a separate and distinet axpadition into the Indian Country would of courss be
necassary? It could not have bean dasmed propar by the Govarnment for the
Commissioner s to entar at all unon the main object of thelr appointment
surveyinr and marking out the Road befors they had taken the £irst preliminary
step pointed out by the instructions.--It was in exact conforni ty with this
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plain visw of the subjeot, that the Comiission=ars commenced their Ooperatims,
and they had actually made the nscessary preparations in great part for
their first preliminary expediticn, when by a fortunate accident they were

enabled to adopt a diffarent and & much less expensive plan which is fully

explained in their general rsport when the commissionsrs were wbout to0 procasd
a8 at first proposed (to complete all their Indian Treaties as their "first
step) it never for s moment entered into their thouashts that for the respon-
sible and arduous duties they ware about to perfomm, their compensation was

10 be only Thrss Dollars pser day, whilst their Secretary was to receive from
them by direction of ths Secratary of War, Pive Rollars & day--Thsy krew
perfectly well, that it was the uniform practicas of the zovernmént to pay
their commissionsrs for such servicss, at least Tight Dollars per day and they
were also awars of the fact, that at ths very tims they were about to lLave
their and families to encountsr the privations of the Wilderness in the worst
season 1o negotiate Treaties with sevarwl Indian Tribes at different placss,
General Clark was then actually officiating as a Commissionsr at his own
rasidence in St. Louis to treat with part of the Chi afs of the sam Tribes;
and was receiving Right Dollars a day for his services in that capacity in
addition to his séalary as superintendent of Indian Affairs--with the knowledge
of these facts, how was it possible for the commissioners to antertain a
shadow of doubt that it was in the meaning of Mr.Secretary Barbour's Instruc-
tions to allow them at least 28 a day for their servicas? If they had so
doubted nothing is more certain than that they would promptly have declined
the service--But it may be asked why discuss this point any furthsr since
ir. Hagner has given it up and has agreed that the Secretary did intend to
allow 28 & day to each commissioner whilst engaged in holding Treaties,

lir, Hagner has indeed admitted that for the separate sarvice of negotiating
the treaties the Commissioners are entitled to their pay as claimed and this
he admits in the face of what had been by him contended to be the true meanin
of the Instructions on this point, to wit that for suh single service 33
per day was the intsnded allowance--now I beg leave to ask if the Secretary
really intended to allow '8 a day for this single service, why did he expressly
say in his lstter No 1 that {3 a day was to be ths allownace? Why menticn

that sum at all? The nlain answer is as before stated that he desired three
eighths of the Commissionsrs pay to be charged in the Accounts of the dis-
bursements to the Indian Treaty head and the o ther Five eighths to the head

of marking out ths Road--Por that he should have imtended to fix the actual

pay of the Commissionars at Three Dollars a day whilst maxing Traaties

is tco palpably absurd to be for one moment admitted. 3ut when in his letter

No 1 he says "which compmansations" (meaning the $3 to the Commissivners, the

+5 to their sscretary)Mtogether with all necessary expenses will constitute

an item in the Disbursemsnts of the Twsnty-thousand Dollars (the sum
appropriated for Tresaties ] and to be deducted from that sum is it not

perfectly clear what was his meaning and intention?

If therefore as has bsen shown (and admitted) the commissionsrs are entitled

to claim 28 a day for negotiating the Tr=aties notwithstanding their allowance
for that separate service appears at first view to be fixed at 3 per day;
surely it cannot be desmed unreasonabls [c¢r them to demand at lsast the same
rate of nay for marging out the road altho 25 a day is named in the instruction
as the sum apparaently fixed for that separuts service--Lf as has beesn admitted,
it would be unjust to disallow their charge as to the time employed negotiating,
the treaties it cannot be less so for that which with infinately greater labor,
exposure and privation they employad in the other, and prinecipal branch of their
Commissiun--The usage for allowing Bight Dollars a day for services such as
those last named is believed to be gquite as well established and guite as justly,
as that which is admitted t¢ have been applicable tc those performed in holding
Indian Treaties--With the viaw of escaping the gross inconsistency and injustice

g

of requiring the sarvices of the Comnissicners for Two Dullars a day less than
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their Secretary and 35 a day less than the other Comnmissioners are uniformly
allowed and paid for similar (tho far less arduocus) services: it has been
urged that in the present case the commissionsrs might be allowed their pay
as charged provided they wera actually employed at one and the same time
in both branchss of their two-fold dutles--But unfortunately, this was
utterly impossible and if it were not impossiole was it not inadmissible
under the Law and thsir Instructions? Under no circumstances whatever,could
the Commissicners have parformed their two-fold duties at one and the same
time--Fhen they were actually engaged in holding treaties "how could they
at the same time be actually engaged in surveying and marking out the Road?
But they might be as in fact they were during the time charged, wholly
devoted to elther or to both branchss of their trust, as circumstances
required; and in that manner were they actual |y engaged in the two-fold
dutiss assigned to them, and in no other in no other way/could it have been
expected of them or was it possible for them to have been so engaged "in
the meaning" of Mr. Secretary Barbour's two letters of Instructions--The Gom-
missioners must therefors insist as before declared, that the concluding
paragraph of ths Letter of Instruction No £ were intended expressly to fix
the compensation of the Commissioners and that it is there fixed at Eight
Dollars sach per day whilst sngaged in the two-fold duties assigned to them,
that is to say for the whole period that they actually employed, respectively
in carrying into effect the Act of Congress under which they were appol ted--
It is contended that no other rate of daily pay named in ei ther of the Two
Letters of Instruction could in the nature of the ease have any other relation
to the actual compensation of th= commissioners than to prescribe a rule by
which its amount should bs divided properly betwsen the two branches of the
appropriation which they were directed to disburse separately and distinctly
and account for to two appropriatz 3ursaus of the War Department--If the
Commissioner had besn aware that it was intended to reduce their customary
daily pay at any period of their emplorment, more especially at the precise
period whean their dutiss ware to be ths izt toilsome and hasardous they could
not most assuredly have accepted & service to unusually marized and so manifestlv
unjust not tosay illiberal in its offer of cumpsensation.--In conclusion they
solemnly that they entaersd upon the duties of their appoir tment under the
entire belief and expectation that their time and ssrvices were to be re-
munerated at the rate of pay they have charged &nd they never for uns icment
thought otherwise or did they aver imagine that their Jjust and reascnavle
claim would ve refused or guestioned, until the question arose in the Jdrd
auditors of fice which I have here examined and as I trust fally answerdd.

G« C. Sibley for self &

B. H. HKeeves,

Thomas Jather -Late Comaissioners.
Lindenwoud near 3t. Charles lio.
Jan 1, 1833.
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