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duti es imposed on these agencies or otherwise interfere with 

their i mport ant responsibilities.
9 

Jurisdiction over community Al!ltenna systems is wi dely 

disputed between Congress and t he Federal Communications 

Commission. Congress takes a nar r ow view of FCC authorit y . 

Indeed,the Senate in 1960 decided against gr anting r egulatory 

aut hority of CATV . According to R@precentative Harris, "the 

grant of authority was considered too broad."lO FCC authority 

directed at regulating use of li mit ed public broadcast 

s ectrum, yet CATV:Systems use private cabl es. As for the 

r egulation of CA'rVsserved by microwave companies by pl aci ng 

restriction of the microwave common car r iers, FCC Commissi oner 

Loevi nger has stated : 

The rule promul gat ed by the Commi ssion at this ti me 
undertakes to regulate the programs that may be car r i ed 
by CATVs by r equiting common car r i ers t hat serve the 
CATVs to i mpose upon their customers, as a condition of 
service, the li mi t at ions conta.ined in the Commission 
rules. The Commission has r epeatedly rejected this basis 
of j urisdiction in the ast •..•. But r egar dless of l ack 
of support in pr ecedent or statutory l anguage, the logi ­
cal i mpl i cation of t his approach should warn of its 
unsoundness . I.f t he Commission can impose its will on 
a person or business entity t hat is ·the customer of a 
common car r i er by the simple device of r equiring the 
common car r i~r to act as t he Commissi on" poli ceman i n 
order to keep i ts license, the.n the Commission can r egu­
late any business in the Unit ed States. Every business 
and most citiz ens arr1customers of the t el ephoni and 
t el egr aph companies. 

9;tHarris may investigate r egulators; p. 62. 
10

Harris , ' r en. " Tel evision in the nit ed States today ," 
Congr essional Record, April 28, 1965, p . 8403. 

11Loev inger, Lee, Opinion concurring in part and dissenting in 

art in Docket nos. 14895, and 15971 (proceedinq re C. TVs ). p. 7. 



It is likewise questionab l e how the FCC can extend its 

regulations to CATVs wh ic h use no ~icrowave and ili ich are 

wholl y i ntrastate companies receiving their signals and 

transmitting them by wire within one St a te . In addition , 

23 

CATV operator s '.1ave pointed out tha t br oadcasters ' insistence 

on FCC regulation of CATV and cons ideration of CATV economic 

i mpact may pave the way fo r greater regul a tion of broadcas ting 

stations . The controversy over FCC authority means that wit1-

out Con ressiona l leg i s l a tion , such as the Harris bill , 

uncertainty as to the FCC ' s regulations would continue . 

According to Repre sentative Harris: 

If Congre ss f a ils t o take action clarif yine the 
situation it would be f or the courts t o de cide whe ther 
or not t he Commission has the regulator y authority over 
com·1uni ty antenna television sy stems which i t now claims 
to have . The scope of that authority , llowever , would 
re ain i n doub t unles s the courts g i ve tote Commiss ion 
carte b l anche t o proc eed i n any way i t sees fit . 12 

The question of CATV regula tion should not be deter mined on 

a piecemeal basis by the FCC but as part of a decision on 
13 

overall na tional television policy . 

Unless t he Commiss ion is willing to antagonize 

influential members of Congress , it will be Congress that 

ultimately provides the frame work within which the Co1mnission 

will re ulate the CATV industry . Congress has been hearing 

from CATV owners and broadcasters on CATV for year s . The 

Commerce committees of both the House and Senate ser ve as a 

12Harris , p . 8403 . 
13 Interview with repre sentative J . Arthur Younger of Calif ornia 

October 20 , 1965 . 
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kind of court of appeals for broadcasters distres sed by 

commission a cti ons .14 

As indicated, the FCC is a n independent agency. It 

cannot though i gnore the wishes of Congre s s . The Congress 

has been asking the FCC to figure out a ll the r egul atory 

problems involved in CATV. Everyone who has a n interest in 

i t should be a llowed to submit their views. At this point, 

the Commission should be ,able to p res ent a tidy legisla tive 

package to Capitol Hill. Passage then would be assur ed . 15 

The last Congres s iona l battle with CATV r esulted in 

Senate r e j ection of a resolution by one vot e . Key l egislators 

therefore are wa ry of anything like tha t happenings again. 

But they a r e finding th at the matter will not r esolve itself . 

Scraping for either tight or loose regulation a r e broadcasters , 

cable system operators , program copyright holders , a nt enna 

manufacturers and the like . The Senate Communications Sub­

commd. Jtee has wa rned the FCC to be prepared to discus s policy 

regarding t he CATV industry. Congressmen beli eve tha t to w tch 

the regulatory agenci es . An iss ue tha t ha s been worrying 

many Congressmen though is tha t gove rnment is get t ing 

too big fo r them to keep track of . As government grows it 

as sumes more and more powers that have not been, as Cong res s ­

men s a y , del egated by the e l ected representatives of the 

1411 Wash ingt on : where t he rules are 
February 22 , 1965 , pp . 84 - 85 . 

15 I bid., pp . 86. 

writt en," Broadcasting , 
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p eop le. Congres smen re g a rd and protect t he ir prerogatives 

exten sively. If a f e dera l a gency s t eps far enough ou t of 

line, Congress is quick to reprimaid it. Thi s is especially 

true if the 'federal a gency is one of t h e re gula tory pan els 

tre Congre ssmen consider their own creature s. 1 6 

The hear i n g s held by the Congressional Communications 

subcommit t e e s derived fr om thei r interest to k eep tab on 

communications. Congress a lso sou ght t o make avai l able to 

as many p e rple a s possible compet itive television in the 

small communities as well as the l ar ge citie s. The re was 

some concern over the ne e d of a uni form set of r ules to 

a pp ly to booster operations. Congress did le gisla te the Moss 

bil l . T'nis bill put television boosters under the j uris­

dic tion of the Federal Communications Commiss i on on a l icensed 

ba sis. 17 

The ~edera l Communi cation Commiss i on was h esitant in 

asserting t he ir j u risdic tion over community antenna s y s t ems. 

Congre s smen wi sh ed to insure t h e orde rly development of 

teJB vis ion. It was the consensus of Congr e ss tha t the FCC 

could h a v e re gula ted CATV years a go, bu t not as a common 

car rier. But s i nc e the FCC was relu c tan t to act an d ne eded 

a ddi tiona l cla rifica t i on of j u risdiction, Congress had to 

l e i slate fo r t h em. 

1 6 11washing ton: where t he r u l e s a re written, !I pp . 86 , 8 8 ; 
I ntervi ew with Williamson. 

1 7u . s. Congres s , Senat e, Development of TV Boosters, 8 7th Cong ., 
1st Ses s . , 1961, p p . 1, 2 . 

1 8 I bi d ., pp . 77- 78. 
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Con gres s i onal a t t ention has fo 6used on t h e public interest . 

Pu bl ic int e r e st for t h em means t o get a s g ood a t e l ev i sion 

signal a s p os sible to t h e wi des t p os s ible i ewi n g audie n ce. 

Congres s i on a l l eaders f e e l that TV i s t oo v ital to be l e f t 

drif t i n g and t o h aph a z a r d development . The F CC - is es sent i ally 

gu ided by an d c on stantl y grap~) l e s with t wo word s of the Com­

muni cat ions Ac t : publ i c int ere s t . The s e t wo wor d s alone 

constitute t oo broa d and to o i nse cu re a b a s i s for the Com­

miss i on to re gu l a te s u ch a n i mp or ta:i t r e s ou r ce a s CATV 

Congres s men bel iev e . Tre Ameri ca:i people , in t h e i r op ini on, 

a r e ent i t led to hav e Congress s~ e l l out a n a t ional te l e vision 

p olicy . "To g ive to the pe op l ·e of t h e Un i ted St a t es a cces s 

to the great e st pr a ct i c a ble div ers i ty of l o c a l, ne twork, 

edu cational, a nd ot he r te l e v i s i on p rograma is t h e p ol i cy set 

f orth by the bill . 1 9 The me a sure i n troduced by Congressman 

Harris s pells ou t F CC au t h ori t y . In e ssence i t g i ves t he FCC 

the p ower to r e gu l a te CATV , but not to l i cense t hem. Howeve r , 

FCC r ule s in t h is a rea were not t o b ecome e f fe c t ive for ninety 

d·s3.ys a f te r p romu l gat i on. Thi s p r ovided t i me for Congressional 

. 2 0 
review. 

The diffi cu l tie s of c onf l ic tin g signals indica tes the 

1 9u. s . Congr es s , House of Repre s entat i ves, A Bill t o Amend t h e 
Communicat i on s Ac t of 1 934 , H. R. 771 5 , 89 th Cong ., 1st Se ss., 
1 965 . 

2011 Highl i ght s , 11 Nat i ona l Assoc i ation of Broa dc a s t er s, May 3 , 
1 9 65 , p . 1; 11 Hi gh light s, 11 Na ti ona l As so ciat ion of Broa d­
c aste r s , May 17 , 1965 , p . 3 . 
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i mportance of the FCC a t leas t having jurisdiction and 

authority over CATV systems . It was expressed in the Senate 

Communications sub committee hearings that the CATV industry 

had expe cted he l p from the Federal Communications Commission 

on the matte r of signals . Lo cal booster operations , i f 

unregulated could conc e i vab l y interfere with other commu­

ni cations signals . The CA TV industry though fee ls that there 

shoul d not be an ar b itrary setting of a certai n -poweF by 

Congres s or t he FCC . Congres s en have di scovered that CATV 

wants some regulation-- the l ess r egul ation though the be t te r . 

It is exceedingly difficult however , to solve a problem when 

there is an economic i nvestment involved as i-e is with CATV . 21 

In many parts of the country it ha s b een possible for 

both CATV sy stems and television stations to operate suc­

cessfully . Even under the bes t community antenna sy stem it 

is no t economica l ly feasib le to serve those peopl e on t he 

outer fringe . CATV operators do no t deny this . It is essent i al 

for CA TV to opate in a populated r egion. This gualifica tion 

has caused some concern legislators . Loca l TV stations tha t 

serve a wide area could be forced out of business . The CATV 

system that remained would serve only the most populated 

region . This would leave some people with no television 

service whatever . This prob lem was b rought t o the fore by 

t he ~a rter Mountain Ca s e . Thi s set a precedent f or FCC policy 

and will be discuss ed in greater detail in a f ol l owing chapter . 

~l - Development of TV Boosters , 1961 , p . l , 75 , 77. 
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Legislation therefore , is onl y necessary to g ive the FCC 

- -- jurisdiction and authority t o regulate the CATVs i n tho s e 

areas where there is conflict with boosters or some other 

media . The one rea l threa t whic h CATV operators face is that 

without the b enefit of CA TV legislation , the FCC may proceed 

to regulate CATV through thei r jurisdiction over microwave 

common carriers . The Cart er Mounta in Case denied a co mmon 

carr ier mi c rowave company a license unles s the CATV which it 

intended to serve woul d agree to carry the loca \ : television 

programs and avoid duplications of its programs . But Congress 

also is beinb urged to do everyt hing poss i ble to keep booster - ,. 

progra:ns going , and to enla r ge them i f poss i ble . At the 

sa e - time there can be no discrimina tion agains t t he people 

who live in the outlying di s t ri ct and who are not receiving 
22 

television . 

Congress a cknowledge s the fact t hat C TV operators 

are f·ir not only t o themselves bu t to t he ir opponents a s 

well . They have asked for reasonab le limita tions on their 

operati on s . Congressmen a r e dispos ed to grant any reasonable 

linitations . The doctrine of f a i rness adhered t o by t ie 

na j ority of C TV systems more than a nything el E: e ha s won 

a c colade from Congres s . 

Limi tation of C TV operat ions aB suggested by H. R. 

7715 coul d be done by the formation of an Adviso r y Committee . 

This Committee would help Congre s exact legislation that 

:22rnterview with Nicho l a s Zappl e , St a f f :Member Sena te Commerce 
Co1r1Jr1il, vee , November 15, 1965 . 
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would s pell out reasonably s pecific and concre t e na tiona l 

policy goa ls and rea s on bl y s pecific and concret e ways of 

rea ching thes e goa l s . Also sta t ed in the bill was th a t both 

wire a nd radi o int e rsta t e t e l evision communication were to 

be regulated . I n a ddition, i t p rovided tha t the f ede r a l 

government would have the. exclusive right to " regulate thos e 

a spects of intra st ate and loca l television communica ti ons 

which may e f fe ct the accompli shment " of the policy set forth 

in the bili. 23 Futher, existing FCC inte rim p rocedures 

r e l a ting to CATV were to be invalid if t hey had not bee n 

a dopted unde r t h e p rocdures p r escribed ... in t h e Ptdrninistrati ve 

Procedure Act and wer e adopted pending p romulgation of a rule 

on CATV. The condition r e lating to signa l carriage and 

duplication p l a ced upon the FCC microwave licenses f a ll within 

t h is category. Fina lly, H.R. 7715 gave the Ft:'t power to 

secure information on CATV systems using s ubpena s if nece s s( ry. 24 

Al though prog r ams broadca.st by t e levision stations 

are genera l l y copy r i gh ted, these p rograms a r e transmitted by 

€.ATV without payment of copyright royalties. Regul a tion of 

community ant enna t e l evis ion wa s inferred in anothe r bill 

H.R. 4347 t hat was i ntroduced by Repr esenta tive Emma nue l 

Celle r on Feh>ruary 4 , 19 65. This bill propos ed a. gene r a l 

r evision of the copyright l aw. Th is regulati on, i f pas sed 

would e f fedt CF.TV operations even though i t does not 

23 H.R. 7715, P • 2 . 

24~, pp. 1-5 
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specif ically refer to coml uni ty antenna t el evision . A ong 

the exclusive rights g iven to copyri ght owner s i n Section 106 

is to perform the copyri ghted work publically . The transmis­

sion or otherwise communicat i on of a prefor mance or exhib i t ion 

of t he copyrighted work to t he public by means of any devic e 

or process is the definition used to explain 11 pe r f orrn the 

wo r k pub lical ly . 11 Transla tors are exempted from copyright 

protection by Sec t ion 109 ( 5 ) . Exemptions are f urther made 

i f the transmission i s without altering or add i ng to 

the content of the ori g inal tran smission without any purpose 

of comlnerc i a l advantag e either dir e c t of indirect and withou t 

cl1ar ge to the re c i pi ents of the transmission . CATV is a 

commercial enter prise . Therefor e , it does no t fall mnder the 

exemptions . In his May 1965 r eport on copyright law revi s ion , 

t he Register of Copyr igh t concluded : 

On bal ance , however , we believe tha t what community 
antenna opera to r s a re doing repr esents a perf ormanc e t o 
t he publ ic of the copyright owner t s work . We believe no t 
only that t he performance results in a pro f it which in 
fa irness the copyri ,ht owner should share , but a lso t hat , 
unless compensa ted , t he perfor mance can have damag i ng 
ef f ects upon the value of the copyrigh t . For these 
reasons , we have not included an exemption for commercia l 
community antenna systems in t he bill . 25 

Ar guments favoring and opposing the pr oposed copy­

r i ght l eg isla tion have been expre ssed . Those who take the pro 

position contend that unde r the Constitution , Congres s is 

g iven powev to "promo te the progres s of science and useful 

25u.s. Register of C0pyrights . Co pyright law revision , part 
6 , supplementary report on the gener al revision of the U. S. 
copyr i ght 1€!,w: 1965 revision b ill, May , 1965 , p . 42 . 
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a rts"by gra nting patent and copyright p rotect ion . There is 

- no justification for dep riving copyrigh t owners of revenue 

r esulting from the transmission of their works over CATV. 

CATV should be required to pay for. the programs it transmits , 

when it in tur n is char ging subscribe rs for the right of 

viewing t hem. Copyright owne rs a re ent i tled to copyright 
26 

roya lties . 

They further a rgue that CATV is not merely a receiving 

set , but a complex facility wh ich like broadcast stati ons 

t r ansmits p rogr ams to t he vi ewing public . Indeed CATV 

competes wi t h broadcasters using the s ame prog r ams . If the 

paying public were a ssembled in one l ocation to wa tch a 

pi ped - in p rog r am, a s in a thea ter , t here is no question t ha t 

t he theat e r owner woul d be subj e ct to copyright law. CATV 

provides com a r able s ervice . It should be under the copy­

right l aw like the broadcaste r and the theat e r owner . 27 

Futhermore, C,".TV is we l l abl e to a fford copyright 

roya lties . There is no question of giving exemption to a 

struggling industry. C/ff.V is a growing , nrof i t able business 

which promi s e s to a cheiv even grea t e r signifi cance in t he 

yea rs ahead . It is only f a ir tha t the copyr i ght owners 

sha re in this pr ospert ity . Fina lly , opponents of p l acing CA.TV 

under copyright l aw poi nt to t he dif f iculties of securing 

cl earances for TV progr ams . However , t here a re only a 

26 Corry , 

27 Ibid., 

30- 31 . 

31. 
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maxi mi m of 30 pr ogr am di s tributors with no more t han 12 

doing mos t of the d i s t r i bution . St a t i ons already fo l low t he 

pr actice of preparing advance s chedules for t he i nf or ma tion 

of d i s t r i but ors , so it would be relativel y easy f or C TV 

t 1
. 28 opera -ors t o s e cure pr ogr am i cens es . 

Opposition to t he propos ed l eg islat ion cont ends t hat 

CATV is not compar a ble to a broad castin 0 s t a t i on . l t exerts 

n o control over progr am content . lt merely improves t he 

quality of rec ept i on as does a private antenna . t should 

n o more be r e quired t o pay r oyalties t han is the viewi ng 

publ i c. Some of t hi s royalty char ge would be pas sed on to one 

s egmen t of t he publ ic , thos e who need CNI'V e quipment. ;l'hi s 

woul d b e di s cr i mina t ory . Copyright m,,mers benef i t f r om 

CATV . The perfor mance r oya l ties paid by broadcasters are 

ba s ed on t he size of aud ien ce . 1his audi ence i ncl ude s CATV 

s u bscr i bers who are n o\ able to receiv e t ha t station ' s s i gnals . 

I t would b e unfa i r f or copyr i ght o~n ers to r ece ive r oyalties 

from both t he broadcas ter and t 1e CATV oper a t or for t he same 

progr am transmiss i on . 29 

I t woul d be next t o i mpos s i ble to admi nister CATV 

copyri -ht royalties , s ince bl anket cl earance s would nave t o 

be secured i n advan ce of t he br oadcasts , with t he CATV owner 

no t even cont roll i ng whi ch pr ogr ams are pr esented . .l!;v en the 

Register of Copyrights has a cknowledged : 

28 Gorr y , pp . 31-32 

29Ibid ., p . 32 


