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It is likewise questionable how the FCC can extend its
regulations to CATVs which use no microwave and which are
wholly intrastate companies receiving their signals and
transmitting them by wire within one State. In addition,
CATV operators have pointed out that broadcasters' insistence
on FCC regulation of CATV and consideration of CATV economic
impact may pave the way for greater regulation of broadcasting
stations. The controversy over FCC authority means that with-
out Congressional legislation, such as the Harris bill,
uncertainty as to the FCC's regulations would continue.
According to Representative Harris:

If Congress fails to take action clarifying the
situation it would be for the courts to decide whether
or not the Commission has the regulatory authority over
comnmunity antenna television systems which it now claims
to have. The scope of that authority, however, would

remain in doubt unless the courts give to the Commission

carte blanche to proceed in any way it sees fit.y,
The question of CATV regulation should not be determined on
a piecemeal basis by the FCC but as part of a decision on
overall national television policy.13

Unless the Commission is willing to antagonigze

influential members of Congress, it will be Congress that
ultimately provides the frame work within which the Commission
will regulate the CATV industry. Congress has been hearing

from CATV owners and broadcasters on CATV for years. The

Commerce committees of both theHouse and Senate serve as a

12Harris, P. 8403.

13Interview with representative J. Arthur Younger of California
October 20, 1965,
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‘, kind of court of appeals for broadcasters distressed by
Commission actions.14
As indicated, the FCC is an independent agency. It
cannot though ignore the wishes of Congress. The Congress
has been asking the FCC to figure out all the regulatory
problems inveolved in CATV. Everyone who has an interest in

it should be allowed to submit their views. At this point,

the Commission should be able to present a tidy legislative

package to Capitol Hill. Passage then would be assured.lb

The last Congressional battle with CATV resulted in
Senate rejection of & resolution by one vote. Key legislators
therefore are wary of anything like that happenings again.
But they are finding that the metter will not resolve itself.
Scraping for either tight or loose regulation are broadcasters,
cable system operators, program copyright holders, antenna
manufacturers and the like, The Senate Communications Sub-
commifttee has warned the FCC to be prepared to discuss policy
regarding the CATV industry. Congressmen believe that to watch
the regulatory agencies. An issue that has been worrying
many Congressmen though is that government is getting
too big for them to keep track of. As government grows it
assumes more and more powers that have not been, as Congress-

men say, delegated by the elected representatives of the

14"Washington: where the rules are written,”
February 22, 1965, pp. 84-85,

151hid., pp. 86.

Broadcasting,
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people, Congressmen regard and protect their prerogatives
extensively, If a federal agency steps far enough out of
line, Congress is quick to reprimasmd it, This is especially
true if the federal agency is one of the regulatory panels
the Congressmen consider their own creatures.16

The hearings held by the Congressional Communications
subcommittees derived from their interest to keep tab on
communications, Congress also sought to make available to
as many perple as possible competitive television in the
small communities as well as the large cities, There was
some concern over the need of a uniform set of rules to
apply to booster operations, Congress did legislate the Moss
bill, This bill put television boosters under the juris-
diction of the Federal Communications Commission on a licensed
basis.17

The Federal Communication Commission was hesitant in
asserting their jurisdiction over community antenna systems,
Congressmen wished to insure the orderly development of
tele vision, It was the consensus of Congress that the FCC
could have regulated CATV years ago, but not as a common
carrier, But since the FCC was reluctant to act and needed

additional clarification of jurisdiction, Congress had to

legislate for them,

16”Washington: where the rules are written,” pp, 86, 3883
Interview with Williamson,

17U.S. Congress, Senate, Development of TV Boosters, 87th Cong,,
18t Sess., 1961, pp. 1,725

"S1bia., pp. 77-78.
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Congressional attention has focused on the public interest,
Public interest for them means to get as good a television
signal as possible to the widest possible viewing audience,
Congressional leaders feel that TV is too vital to be left
drifting and to haphazard development, The FCC is essentially
guided by and constently grapnles with two words of the Com-
munications Act: public interest, These two words alone
constitute too broad and too insecure a basis for the Com-
mission to regulate such an importax t resource as CATV
Congressmen believe, The Americaa people, in their opinion,
are entitled to have Congress spell out a national television
policy, "To give to the people of the United States access
to the greatest practicable diversity of local, network,
educational, and other television program” is the policy set
forth by the bill.19 The measure introduced by Congressman
Harris spells out FCC authority. In essence it gives the FCC
the power to regulate CATV, but not to license them. However,
FCC rules in this area were not to become effective for ninety
days after promulgation, This provided time for Congressional
review,

The difficulties of conflicting signals indicates the

19U.S. Congress, House of Representatives, A Bill to Amend the
Communications Act of 193k, H, R, 7715, 89th Cong,, 1st Sess.,
1965,

2O"Highlights," National Association of Broadcasters, May 3,
1965, p, 1; "Highlights," National Association of Broad-

casters, May 17, 1965, p. 3.
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importance of the FCC at least having jurisdiction and
authority over CATV systems. It was expressed in the Senate
Communications subcommittee hearings that the CATV industry
had expected help from the Federal Communications Commission
on the matter of signals. Local booster operations, if
unregulated could conceivably interfere with other commu-
nications signals. The CATV industry though feels that there
should not be an arbitrary setting of a certain power by
Congress or the FCC. Congressmen have discovered that CATV
wants some regulation-- the less regulation though the better.
It is exceedingly difficult however, to solve a problem when
there 1s an economic investment involved as it is with CATV.Zl
In many parts of the country it has been possible for
both CATV systems and television stations to operate suc-
cessfully., Even under the best community antenna system it
is not economically feasible to serve those people on the
outer fringe., CATV operators do not deny this. It is essential
for CATV to opate in a populated region. This gualification
has caused some concern legislators. Local TV stations that
serve a wide area could be forced out of business. The CATV
system that remained would serve only the most populated
region., This would leave some people with no television
service whatever. This problem was brought to the fore by
the (€arter Mountain Case. This set a precedent for FCC policy

and will be discussed in greater detail in a following chapter.

QlDevelopment of TV Boosters, 1961, p.l, 75, 77.
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Legislation therefore, is only necessary to give the FCC
jurisdietion and authority to regulate the CATVs in those
areas where there is conflict with boosters or some other
media. The one real threat which CATV operators face is that.
without the benefit of CATV legislation, the FCC mey proceed
to regulate CATV through their jurisdiction over microwave
common carriers. The Carter Mountain Case denied a common
carrier microwave company a license unless the CATV which it
intended to serve would agree to carry the locall. television
programs and avoid duplications of its programs. But Congress
also is being urged to do everything possible to keep booster
programs going, and to enlarge them if possible. At the
same time there can be no discrimination against the people
who live in the outlying district and who are not receiving
television.22

Congress aéknowledges the fact that CATV operators
are fair not only to themselves but to their opponents as
well. They have asked for reasonable limitations on their
operations. Congressmen are disposed to grant any reasonable
linitations. The doctrine of fairness adhered to by the
majority of CATV systems more than anything else has won
accolade from Congress.

Limitation of CATV operations a® suggested by H.R.
7715 could be done by the formation of an Advisory Committee,

This Committee would help Congress exact legislation that

22Interview with Nicholas Zapple, Staff Member Senate Commerce
UO:‘u'liuuee, November 15, 1965.
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policy goals and reasonably specific and concrete ways of
reaching these goals. Also stated in the bill was that both
wire and radio interstate television communication were to
be regulated. In addition, it provided that the federal
government would have the exclusive right to “"reculate those
aspects of intra state and local television communications

which may effect the accomplishment” of the policy set forth
in the bi11.23 Futher , existing FCC interim procedures
relating to CATV were to be invalid if they had not been
adopted under the procdures prescribed in the Administrative
Procedure Act and were adopted pending promulgation of & rule
on CATV. The condition relating to signal carriage and
duplication placed upon the FCC microwave licenses fall within
this category. Finally, H.R. 7715 gave the FCCpower to
secure information on CATV systems using subpenas if necessary.24
Althoucgh programs broadcast by television stations
are generally copyrighted, these programs are transmitted by
GATV without payment of copyright royaltieé. Regulation of
community antenna television was inferred in another bill
H.R. 4347 that was introduced by Representative Emmanuel
Celler on February 4, 1965. This bill proposed a general
revision of the cornyright law. This regulation, if passed

would effect CATV operations even though it does not

234 R. 7715, p. 2.

84Ibid, pp. 1-5
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specifically refer to community antenna television. Among
the exclusive rights given to copyright owners in Section 106
is to perform the copyrighted work publically. The transmis-
sion or otherwise communication of a preformance or exhibition
of the copyrighted work to the public by means of any device
or process is the definition used to explain "perform the
work publically." Translators are exempted from copyright
protection by Section 109(5). Exemptions are further made
if the transmission is without altering or adding to
the content of the original transmission without any purpose
of commercial advantage either direct of indirect and without
charge to the recipients of the transmission. CATV is a
commercial enterprise. Therefore, it does not fall under the
exemptions. In his May 1965 report on copyright law revision,
the Register of Copyright concluded:
On balance, however, we believe that what community
antenna operators are doing represents a performance to
the public of the copyright owner's work. We believe not
only that the performance results in a profit which in
fairness the copyright owner should share, but also that,
unless compensated, the performance can have damaging
effects upon the wvalue of the copyright. For these
reasons, we have not included an exemption for commercial
community antenna systems in the bill.25
Arguments favoring and opposing the proposed copy-
right legislation have been expressed. Those who take the pro

position contend that under the Constitution, Congress is

given power to "promote the progress of science and useful

25

U.S. Register of Copyrights. Copyright law revision, part
6, supplementary report on the general revision of the U.S.
copyright lgw: 1965 revision bill, May, 1965, p. 42.

Q-
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arts”by granting petent and copyright protection. There is
. no justification for depriving copyright owners of revenue

resulting from the transmission of their works over CATV.

CATV should be required to pay for the programs it transmits,

when it in turn is charging subscribers'for the right of

viewing them. Copyright owners are entitled to copyright

rovalties. -

They further argue that CATV is not merely & receiving
set, but a complex facility which like broadcast stations
transmits programs to the viewing public. Indeed CATV
competes with bkroadcasters using the same programs. If the
paying public were assembled in one location to watch a
piped-in program, as in a theater, there is no gquestion that
the theater owner would be subject to copyright law. CATV
provides comparable service. It should be under the copy-
right law like the broadcaster and the theater owner.27

Futhermore, CATV is well able to afford copyright
royalties. There is no gquestion of giving exemption to a
struggling industry. CATV is a growing, profitable business
which promises to acheive evenm greater significance in the
years ahead. It is only fair that the copyright owners
share in this prospertity. Finally, opponents of placinag CATV
under copyright law peint to the difficulties of securing

clearances for TV programs. However, there are only a

26 Coxry, P+ "30-81.

27 thiids," Py 31,

‘I'
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maximim of 30 program distributors with no more than 12
doing most of the distribution. OStations already follow the
practice of preparing advance schedules Tor the information
of diétributors, so it would be relatively easy for CATV
operators to secure program licenses.

Opposition to the proposed legislation contends that
CATV is not comparable-to a broadcasting station. It exerts
no control over program content. It merely improves the
quality of reception as does a private antenna. It should
no more be required to pay royalties than is the viewing
public. Some of this royalty charge would be passed on to one
segment of the public, those who need CATV equipment. ‘his
would be discriminatory. Copyright owners benefit from
CATV. The performance royalties paid by broadcasters are
based on the size of audience. This audience includes CATV
Subscribers who are now able to receive that station's signals.
It would be unfair for copyright owners to receive rovalties
from both the broadcaster and the CATV operator for the same
program transmission. 42

It would be next to impossible to administer CATV
copyright royalties, since blanket clearances would have to
be secured in advance of the broadcasts, with the CATV owner
not even controlling which programs are presented. kven the

Register of Copyrights has acknowledged:

-

OUorry, pp. 31-32

291bid., p. 32




