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CHAPTER 111 

THE CASE, MEATS ANO PACKIOOHOUSE PROOUCTS--WATSON BROS. TRANS­

PORTATION CO., INC., UN>ER THE JURISDICTION OF THE ICC 

The ~ Government Organization Manual in out I ining the various 

duties of the ICC as prescribed by the Interstate Commerce Act, 1 relates 

"The Act provides that whenever there shal I be filed with the Commis­

sion any schedule showing a new r ate , fare, or charge, etc., the Com­

mission may, either upon its own initiative or upon comp lo int, enter 

upon a hearing concerning the lawfulness of such a new rate, fare, or 

charge, pending determination ot which lt ~y temporarily suspend oper­

ation of such new joint rate, fa.re, or charge1
• .

2 It was on the b~sls of 

complaints made by competitors that the case, Meats and Packinghouse 

Products--Wai'son Bros. Transporta-tion Co., Inc., was brought before 

Commissioners Freas, Walrath and McPherson of Di v ision 3 of the ICC. 

The case was tried under Section 216(9) of the Interstate Commerce Act . 

Introductory remarks of explanation are quoted from the officia l 

decision of Division 3: 

Due and timely execution of our functions under action 216 (9) 
of the Interstate COfflJlarce Act imperat vely requires the omission 
of a recoomended report and order in this proceeding. Requested 
! Ind I ngs not discussed in this report nor ref I ected in ~ur : I ~-d- 3 1ngs or conclusions have been considered and found not Just1f1ed. 

By schedul es filed to become effecti ve on September 20, 1958, the 

respondent in this case, atson Bros. Transportation Co., Inc •• he rein­

after called Watson , a motor common carrier, proposed to establish truck­

I oad commodity rates on trash meats and packinghouse products, In boxes, 

from ten designated points in Iowa , Kansas, Missouri and Nebraska, to 
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various points in Arizona and Cali fornia. The proposed rates were lower 

than the present rates but were subject to .higher minimum weight. Swift 

and Company, which operates meatpacking plants at several points, Includ­

ing Sioux City, Iowa; South Omaha, Nebraska; South St. Joseph, Missouri, 

and Kansas City, Kansas; four ot the origins here under consideration, 

supported the respondent. Protests were filed by or on behalf of compet­

ing motor and ra 11 carriers: Colon tal and Pac If le Fr-igidways, Inc., 

Little Audrey's Transportation Company, Inc., Lipsman-Fulkerson and 

Company and Midwest Coast Transport, Inc., al I of whom are specialized 

motor carriers, transporting only perishable commodities between the Mid­

west and the Pacific coast area , and are hereinafter cal led Co lon ial and 

Pacific, Little Audrey, Lipsman-Fulkerson and Midwest, respe.ctively; the 

Rocky Mountain Motor Tariff Bureau, Inc., a publishing agent tor some 

1,000 or more motor convnon carriers and hereinafter called the Bureau; 

the transcont i nenta I r ei i I I i nes; the Nebraska State Ra i I way Commission; 

and Oscar Mayer and Company, Rath Packing Company, and Dubuque Packing 

Company, meatpackers with plants in the Midwest. 5 

On October 2, 1958 , the Commission ordered that the reasonableness 

of the respondent's rates be determined by the use of its modified pro­

cedure under the Commissioner's rules of practice. Under modified pro­

cedure, the Commission has promulgated rules which provide a means by 

which evidence and argument are submitted to it in wr.Hing instead of by 

oral hearing. 6 That order also stated: 

Because of the provisions of the Interstate Convnerce aE.t whicb 
I imit the suspension period to 7 months, and the necessity for 
deciding the Issue within that period, it Is contemplated that 



no proposed report , or recommended order and report will be 
issued in the proceedings, and that the initial decision will 
be made by the Co111Tilssion or a d ivision of the Commission.7 

However, on November 5, one o f the protestants , Rocky Mountain 
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8 
Motor T rift Bureau , I nc . -, reques"ted that the order be vacated ond that 

the matter be assigned tor orat hearing . The r spondent agreed and by 

letter reques ted that "such a heari ng be held In the tatter halt of 

9 January, 1959". The ir latter contained no objection to the " no pro-

posed r pori'n procedure . By an order of November 14 , 1958, the Convnis­

s ion vacated ·"hat part of its October 2 order directing modi f ied pro• 

cedure and assi gned the case for oral hearing "at tho time and place 

herei naf ter to be determined by t he Comm i ss ion. 1
•
1° Convenience to 'the 

parties g verns the pl ace of hearing , and the time thereof for economic 

reasons is governed by the availability of an examiner to h·eer the <::ase 

nd the exi stence ot other caSGS wh ich can be s signed to him for hear ­

ing in the same general area. 

The hearing was originall y set for March 23, 1959, in Omaha , Nebras­

ka , but the date was later chenged to Apr I 6, "as the r esu lt of changes 
11 

in the ex~m i ner ' s .it i narary. " The ces was assi gned to Exam iner Otto 

A. Hanson for hearing and initial report. 12 

Watson is a largo motor carrier with authority to tra~s port commod­

ities generally throughout most of the Mid~est and between the Midwest 

and the South Paci f ic coast area. Ourir.g 1958, its gross operating re­

venues exceeded $36 ml Ilion: As a part o f its operat lo 1, the respondent 

mainta ins a perishabl d'v "sion which for the most p~rt funct ions 

independently of the company. Thi s d iv is ion is operated under a so-
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called owner--operator system whereby the physical part of the service is 

purchased from others . Dur Ing 1958, the per I shab I e div I s,l on had a gross 

revenue of $580, 513. 89 and expenses of $533, 156. 37; th is averaged reven ­

ue ot 45. 7 cents a mile and expenses ot 42 cents a mile . The princ ipal 

item of expense was the amount of $409, 665 . 67 pa id to tractor owners . 

In most instances Watson furnished the trailers . The respondent main• 

tains no continu ing arrangements with owner-operators but obta ins their 

services as needed tor westbound movements . 

The rates here In issue applied on fresh meats and pack.lnghouse 

products when packed in boxes . the respondent's present rates on these 

commodities from the points under considerat ion , and from many other 

points in the Midwe$t , to the South Paci f ic coast area were generally 

the same as those maintained by other specialized , cer tified carriers , 

includ ing the tour motor -carrier protestants . The principle rates in 

use were based on a d istance scale , the Cudahy scale , whlch was f irst 

established for certain carriers on July 7, 1958, and for Watson on 

August 4, 1958 . Those rates were under investigation by the ICC at that 

time . 

The principal rate proposed was 235 cents , min imum 35,000 pounds , 

which would apply from York , Fremont , Omaha, and South Omaha , Nebraska; 

Topeka , Wich ita and Arkansas City , Kansas; Kansas Ci ty , Missour-i-Kansas , 

and St. Joseph and South St . Joseph , Missouri , to po ints in Ca tifornia 

and Arizona . In add ition, r ates of 238 cents and 244 cents , minimum 

35,000 pounds, were p~oposed from S ioux Ci ty and Fort Dodge , Iowa, re­

spectively, to the same destinations. The proposed rates were from II to 
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20 cents lower than the present rates , but the min,imum was 2, 000 pounds 

higher . 

The respondent stated that the proposad rates were necessary to 

meat private and illega l truck compet ition , that the great bulk of the 

tonnage was moving from these 10 points , and that the traff ic was not 

moving by ralt carrier or by regulated motor carrier . The rate of 235 

cents proposed from most of these origins was determ ined upon after in­

vest igat ion indicated that Cal itornia meat brokers wer e present ly pay ing 

so-ca 11 ed pr .i vate ... carr l er charges as f ow as 235 cants or were buy ing 

their meat ate det i ve red price in Cal itornia about 235 cents over the 

Missour-i Ri ver t ist pr-ice . \1/atson states tha t at or about the time of 

the hearing, a roprosentat ive of Armour and Company , which maintains a 

pr ivate truck ing operation,. advised them that tho cost of i ts operation 

from the Missouri River to the Pac i f ic coast was about 235 cents i;tnd 

that consideration would be g iven to the el iminat ion of that operation 

if this rate wer e estab l ished . Another Pacif ic coast broker advised the 

respondent thi:,,t it was receiving carcass hogs from Den ison, lo1a at a 

cost of about 215 cents , but that it wou ld cons ider buy ing pr ocessed 

meat from the Missouri River packers if~ rate of 235 cents wer e ava i l• 

ab le . 

The effects of the so-called private competit ion were fi r st felt by 

the respondent earty in 1957, and it claimed to have lost as many as 41 

loads e month . Si nce th is competition developed , the respondent has been 

much concerned about the competition of the 11 wi tdcet•• operators. I t had 

made numerous attempts to organize the legit imate carr iers in opposition 
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ther to and to have t e ICC investigate and stop su h operations whenever 

possible . Wa-tson con-tended that , In spite of its efforts , only a 

I imited number of the wildcat carriers had been stopped, and that the 

competition h d gradually become more critical . In the absence of assur­

ance that such competition would be curbed in the future the respondent 

-oncluded that the only solution was to establish rates sufficiently low 

to meet it . 

comparison was made by 1·he respondent of its proposed rates , and 

the minimum revenue that would accrue thareun er , with those present ly 

applicable . For example, from York to San Francisco, Californ ia, i,624 

ml !es ., the pros nt rato . on fresh meats and p?.ick inghouse productsp boxed , 

was 246 cents , minimum 33., 000 pounds , which produced a minimum revenue 

of $8!1 .80 per toad and 50 cents a truck-mile . The proposed rate of 235 

cents would yield minimum rovenue of $822 . 50 per load and 50. 06 cents a 

truck-mile . The respondent stat d that shipments genera ll y moved at or 

near the minimum, but it produced no d ta to establish This fact and the 

protestants rebutted th is stete:ment. 

The respondent pointed out that it had authority to operate over 

the short•! ine route , wher as some of the motor -carrier protestants 

operate over longer routes , so that its truck-m i le revenues general ty 

would be greuter than those under the Cudahy scale rates over the protest­

~nts ' routes . Based on the assumption that the Cudahy scale rates are 

compensatory f or t he protestants, the respondent argued that the forego­

ing facts indicated that th proposed rates would be compensatory for 

it. Slmiior comparisons were made of the proposed rates with the rate of 
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267 cents , mi n imum 28 , 000 pounds, maintained on frozen food products 

from the same odgins , xcept Fort Dodge to the Pc ci f ic coost , y ield i ng 

minimum revenue of $747 . 60 per toad . 

Swift and Company , hereinaf t er cal led Swift, fa vored the proposed 

rates because they would permi t it to become more compet it ive with 

shippers v,ho are us ing private e-arriers . Swift present ly was using t he 

ser vices of protest nts ti ttle Audry , Li psman-Fulkerson, Co lon ial and 

Pac ifi c , and Midwest , but i t would expect to divert its tra f fic to t he 

resp_ondent as soon as these rates became effecti ve . The respondent • s 

serv i ce was no+ used at present because of the time lag before Watson 

establ I shed the Cudahy sea Jo of rates . Once hav ing estabt lshed serv ice 

with the protestants , Swift continued to use th m. It adm itted that 

the proposed rates might cause a diver sion of sales to it from other 

packers for whom correspond ing reductions are not proposed , but it 

would not oppose the establishment of sim i lar reductions for the other 

packers . 

The motor• carrl er protestants deni d the respondent's al le-gat ion 

that the pr esent Cudahy scale r at es were not suff i c i ently l ow to meet 

the compet ition of t he so•called pri vate carr iers . Li t t le Audrey , for 

example , est bl ished the Cudahy scales of rates on July 7, 1958 , and Its 

tonnage from Fr emont , Omaha , Kansas City , St . Joseph , Fort Dodge and 

Si oux Ci ty to poi nt s I n Ca l iforn l and to Phoen 'i x and Tuscon , Ar izona, 

increased from t4 , 62 1, 574 pounds in the first ha lf of 1958 to 20 , 032 , 176 

pounds in the last ha l f of that y ar , an increase of 34 p rcent , - nd fr om 

8,228 , 627 pounds in t he f irst quar t er of f 958 to 11,059, 147 pounds in the 
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first quarter ot 1959, an increase of 34 . 4 percent. It stated that much 

ot this increased traffic was recovered from private carriers, although 

it admitted that some of the traffic was still being handled by such 

carriers. Little Audrey had not hand led traffic from the other orig Ins, 

and it stated that the Kansas City shipper was using Frozen Food Express 

because of a more direct route, that a Topeka packer shipped only a 

small amount of horse meat that was moved in the buyer's equipment , and 

that the traffic from York was moved exclusively by private carriers. 

As to the respondent's allegation that carrier revenues would not 

be reduced by the proposed rates in that the minimum would be increased 

f rom 33,000 to 35,000 pounds, little Audrey pointed out that in 1958 it 

handled 895 loads from these origins that averaged 34,825 pounds, and 

that some of the loads consisted of racked or hang ing meat which loads 

tighter and is subject to a minimum of only 30,000 pounds. Because of 

the reduction in rates, with no prospect for a substantial increase in 

actual loadings, Little Audrey urged that its revenues would be reduced 

if operations were conducted under the proposed rates. While these 

rates had been published trom only 10 origins, this protestant believed 

that demands from shippers at other origins would require like reduc­

tions and thus a further revenue loss could be expected. Evidence 

offered by Midwest. Colonial and Paci f ic, and Lipsman-Fulkerson was sim­

ilar to that of Littl e Audrey . Each had enjoyed a substantial increase 

in traffic s ince the establishment of rates based on the Cudahy scale , 

and the loadings of each averaged about 35 , 000 pounds. 

The Bureau had some member carriers which had not seen tit to es -
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tabJish rates _on the reduced Cudahy s-cale , and other s had dona so merely 

for competitive reasons . It claimed that recently there had been a 

progress Ive deteriorat ton in the rates of both the ra i I and motor 

carriers, and lmpl ied that the proposed rates , if found Justified, 

might precipitate another round of reductions for ell cont:erned . Re• 

duced rail retas were established on August 15, l957; to meat motor ­

cartier competi.tion , and these r ates are under investigation by the ICC . 

Oscar Mayer and Company and the Rath .Packing Company alleged that 

the proposed rates would create undue prejudice to their plants ot 

Mad1son, Wisconsin and Davenport and Waterloo,. I owa. To Los An-gales , 

Ca t Hornia , tor example, the respondent • s present rate from- Kansas City 

was 255 cents., and its proposed rate was 235 cents . From Waterloo the 

respondent woul d maintain a rate of 264 cents , wh ich is based en the 

Cudahy scale . From ·Davenport and Madison it had not established r ates 

on the Cudahy scale , and its present rates were , t rom Davenport , 296 

cents on fresh meats and 2:70 cents on packinghouse products, and from 

Madison, 300 cents on fresh meats and 275 cents on packinghouse pro ... 

ducts .. Other carders have pub I i shed rates based on the Cudahy sea I e of 

210 cents from Davenport and 267 cents from Madison to Californ i a points , 

and those rates app I y on both f-resh meats and pack I nghouse produ.c:ts in 

boxes . 

The r a i I - earl" ier protestants offered no evidence , but argued that 

the respondent had failed to susta i n its burden of prov ing that the pro­

posed rates were Just a.nd reasonebte. 14 

At the conclus i on of the two- day hearing on April 7, t959, the pro .. 
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testants indicated that they d i d not wish to tile briefs, but if the ex­

aminer did permit briefs 1-o be filed they urged that t he time for filing 

thereof be set at the eart ie,st possible date . They requested the Com­

miss ion to expedite its decision in view of the taet that the respondent 

had refused to voluntarily postpone the etfeetivs date of its proposed 

rate scale . t the cone I us I on of the hearl ng Examiner Hanson made the 

fol lowing statement: 

Under Rule 8-6 of the AdmJnistr;atLve Procedure .6.s1, t 5 as 
Interpret it, the part i es sha l I be afforded e reasonable 
opportunity to submi t f or cons i derat ion to the officers 
participating in such dee is Jon proposed tind ings and con­
clusions . How they could do that without f iling a brief , 
I don't know . t6 

He cat led the attention of the Commi ssfon to Rule 8- A of the Adm_lnis ­

trative Procedur,e Act wherein the initial decision by an Examiner c:an 

be e I iminated by t-he Commiss Ion when the agency finds upon the record 

that 11due and t imely execution ot its funct i ons imper"atively and unavo id-

17 
ably so requires. 11 Examiner Hanson declared, " I t is my opinion that 

. 18 
the Commission wit I so f i nd in this procee<.h ng . " 
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